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CASES

ARGUED AND DETERMINED IN THE
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OoFr

NorTH CAROLINA
AT
RALEIGH

FRANCES ATIAPO, EMPLOYEE, PLAINTIFF
V.
GOREE LOGISTICS, INC., anxp OWEN THOMAS, INC., EmpLoYER, NONINSURED,
Derenpants AND THE NORTH CAROLINA INDUSTRIAL COMMISSION
V.
GOREE LOGISTICS, INC., anxo OWEN THOMAS, INC., NONINSURED EMPLOYER, AND
MANDIEME DIOUF, INDIVIDUALLY, DEFENDANTS

No. COA14-977
Filed 17 March 2015

Workers’ Compensation—transportation broker—trucking
company without insurance—broker liable

The Industrial Commission had jurisdiction over Owen Thomas,
Inc., a transportation broker, in a workers’ compensation case
where Sunny Ridge paid Owen Thomas to deliver its goods, Owen
Thomas then hired Goree Logistics to perform the delivery, the
injured driver worked for Goree, and Goree did not have workers’
compensation insurance.

Workers’ Compensation—transportation broker—no federal
preemption

Owen Thomas, a transportation broker, was not exempt from a
state workers’ compensation provision due to federal preemption.
There is no reason why a statute requiring financial responsibility
as to workers’ compensation should be considered a regulation of
prices, routes, or services and the federal preemption established in
49 U.S.C. § 14501(c)(1) does not apply to N.C.G.S. § 97-19.1, which
imposes liability upon those who employ persons or entities that fail
to procure required workers’ compensation insurance.
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ATIAPO v. GOREE LOGISTICS, INC.
[240 N.C. App. 1 (2015)]

3. Workers’ Compensation—interstate trucking company—not
exempt from workers’ liability

A trucking company and an individual were not exempt from
liability for not carrying workers’ compensation insurance where
they argued that the statute mentioned contractors and subcontrac-
tors but not employers.

Appeal by defendants from opinion and award entered 20 June
2014 by Commissioner Tammy Nance in the North Carolina Industrial
Commission. Heard in the Court of Appeals 4 February 2015.

Grandy & Martin, PA., by Kenneth C. Martin, for plaintiff-appel-
lee Frances Atiapo.

Lawrence P. Margolis for defendants-appellants Goree Logistics,
Inc. and Mandieme Diouf.

Ferguson, Scarbrough, Hayes, Hawkins & DeMay, PLLC, by John
F. Scarbrough, for defendant-appellant Owen Thomas, Inc.

STEELMAN, Judge.

Where the evidence supported a finding that Owen Thomas was
a general contractor, the Industrial Commission did not err in holding
Owen Thomas liable as a statutory employer pursuant to N.C. Gen. Stat.
§ 97-19.1. Where an employer failed to carry workers’ compensation
insurance, the Industrial Commission did not err in imposing penalties
upon the employer and its principal.

1. Factual and Procedural Background

On 22 June 2011, Owen Thomas, Inc. (Owen Thomas), a licensed
transportation broker, entered into a “Broker-Carrier Agreement” with
Goree Logistics, Inc. (Goree). Owen Thomas was acting on behalf of its
client, Sunny Ridge Farms (Sunny Ridge), to procure transportation for
Sunny Ridge’s goods. The agreement provided that Goree would exer-
cise full control over the work it performed in transporting the goods,
and that Goree would assume responsibility for payment of all taxes,
unemployment, and workers’ compensation, and other related fees.

Frances Atiapo (plaintiff) drove a tractor trailer for Goree, and was
directed to drive a tractor trailer transporting Sunny Ridge’s goods.
At the time of plaintiff’s injury, Goree did not have workers’ compensa-
tion insurance.
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Plaintiff was instructed to deliver the goods to Wyoming. When
the goods were rejected, plaintiff was directed by Goree to drive the
truck to Georgia. Plaintiff was later directed by Goree to go to Colorado.
Near Ft. Collins, Colorado, plaintiff crested the peak of a hill, and came
upon a string of stopped vehicles. His brakes failed and the tractor
trailer collided with another vehicle. As a result of the collision, plaintiff
sustained injuries.

On 29 July 2011, plaintiff filed an IC Form 18 notice of accident.
On 19 September 2011, plaintiff filed a Form 33 request for hearing on
his workers’ compensation claim. On 28 September 2011, Goree filed a
Form 61 denial of plaintiff’s claim, contending that plaintiff was not an
employee of Goree, but an independent contractor, and that Goree had
only two persons driving trucks for it.

Following a hearing before the deputy commissioner, Owen Thomas
was added as a party defendant to this proceeding.

On 14 April 2014, the Industrial Commission filed its Opinion and
Award. The Commission found, despite the presence of a written agree-
ment between plaintiff and Goree stating that plaintiff was an indepen-
dent contractor, that for purposes of Chapter 97 of the North Carolina
General Statutes, plaintiff was an employee of Goree. It further found
that Goree had no workers’ compensation insurance. Because Goree did
not regularly employ three or more employees, the Commission did not
assess penalties pursuant to N.C. Gen. Stat. § 97-94. Based upon its find-
ings of fact, the Commission concluded that Owen Thomas was a “prin-
cipal contractor within the meaning of N.C. Gen. Stat. § 97-19.1(a)” and
ordered that Owen Thomas pay to plaintiff temporary total disability
compensation, all of plaintiff’s medical expenses arising from his injury
by accident, and the costs of the hearing.

On 23 April 2014, the Attorney General filed a motion for reconsider-
ation, asserting that under the provisions of N.C. Gen. Stat. § 97-19.1(a),
a “contractor, intermediate contractor, or subcontractor” contracting in
the interstate or intrastate carrier industry and operating a tractor trailer
licensed by the United States Department of Transportation is required
to carry workers’ compensation insurance, “irrespective of whether
such contractor regularly employs three or more employees|.]” N.C.
Gen. Stat. § 97-19(a) (2013). Therefore, it was argued that Goree and
its principal, Mandieme Diouf (Diouf), were subject to penalties under
§ 97-94 for failure to procure workers’ compensation insurance.

On 20 June 2014, the Industrial Commission filed an Amended
Opinion and Award, assessing penalties of $8,800 against Goree, and
$78,868.63 against Goree’s principal, Diouf.
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On 3 July 2014, Owen Thomas served notice of appeal from the
Amended Opinion and Award. On 23 July 2014, Goree and Diouf served
notice of appeal from the Amended Opinion and Award.

II. Standard of Review

“Appellate review of an award from the Industrial Commission
is generally limited to two issues: (i) whether the findings of fact are
supported by competent evidence, and (ii) whether the conclusions of
law are justified by the findings of fact.” Chambers v. Transit Mgmdt.,
360 N.C. 609,611,636 S.E.2d 553, 555 (2006). However, the Commission’s
“findings of jurisdictional facts are not conclusive on appeal even if
they are supported by competent evidence;” instead, “a reviewing court
must consider all the evidence in the record and make an independent
determination of the jurisdictional facts.” Cain v. Guyton, 79 N.C. App.
696, 698, 340 S.E.2d 501, 503, aff’d per curiam, 318 N.C. 410, 348 S.E.2d
595 (1986).

III. Appeal of Owen Thomas — Jurisdiction

[1] In its sole argument on appeal, Owen Thomas contends that the
Industrial Commission lacked jurisdiction over it. We disagree.

A. N.C. Gen. Stat. § 97-19.1

In its findings of fact, the Commission recognized that Owen Thomas
“is a federally licensed ‘freight broker’ authorized by its customers to
negotiate and arrange for the transportation of shipments in interstate
commerce.” The Commission concluded that plaintiff was an employee
of Goree. The Commission then further concluded that “the use of the
word ‘broker’ is a distinction without a difference.” It noted that Owen
Thomas was able to use its own judgment in selecting a carrier for its
client, and that it retained a portion of what it received for the contract.
It therefore concluded that Owen Thomas was a principal contractor.
Because Owen Thomas was a principal contractor, and because Goree
did not carry workers’ compensation insurance, the trial court held
Owen Thomas liable to plaintiff pursuant to N.C. Gen. Stat. § 97-19.1.

N.C. Gen. Stat. § 97-19.1 provides, in relevant part:

Any principal contractor, intermediate contractor, or sub-
contractor, irrespective of whether such contractor reg-
ularly employs three or more employees, who contracts
with an individual in the interstate or intrastate carrier
industry who operates a truck, tractor, or truck trac-
tor trailer licensed by the United States Department of
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Transportation and who has not secured the payment
of compensation in the manner provided for employers
set forth in G.S. 97-93 for himself personally and for his
employees and subcontractors, if any, shall be liable as an
employer under this Article for the payment of compensa-
tion and other benefits on account of the injury or death of
the independent contractor and his employees or subcon-
tractors due to an accident arising out of and in the course
of the performance of the work covered by such contract.

N.C. Gen. Stat. § 97-19.1(a) (2013). In order for Owen Thomas to be lia-
ble under this statute, it must be shown that (1) Owen Thomas was a
principal contractor, and (2) the subcontractor did not have the proper
insurance. In the instant case, there is no factual dispute that Goree did
not have the required workers’ compensation insurance coverage. The
only question, then, is whether the Commission correctly found and
held that Owen Thomas was a principal contractor.

Owen Thomas contracted with Sunny Ridge to ship its goods. Owen
Thomas was to be paid by Sunny Ridge for this service and would retain
any monies not paid to the trucking company it hired. It had discretion
in selecting a carrier. Owen Thomas provided 1099 tax forms to Goree.
Owen Thomas controlled not only the outcome of the task, namely
the delivery of goods, but the method by which the task would be per-
formed, including how frequently Goree would report to Owen Thomas,
and specifications on the temperature that would be maintained during
transport. Sunny Ridge paid Owen Thomas “for insuring a delivery][.]”

Sunny Ridge paid Owen Thomas to deliver its goods. Owen Thomas
then hired Goree to perform the delivery. Owen Thomas provided Goree
with 1099 tax forms for the money paid by Owen Thomas.

We hold that this evidence supports the Industrial Commission’s
determination that Owen Thomas acted as a contractor hired by Sunny
Ridge for the purpose of ensuring delivery of Sunny Ridge’s goods. This
in turn supports a finding that Owen Thomas employed Goree, a sub-
contractor without workers’ compensation insurance coverage, and is
therefore liable to plaintiff under N.C. Gen. Stat. § 97-19.1.

This argument is without merit.

B. Federal Preemption

[2] Owen Thomas contends that it is exempt from N.C. Gen. Stat.
§ 97-19.1 due to federal preemption, and that federal law precludes
states from regulating interstate commerce. Owen Thomas notes that
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an exception to this rule exists in 49 U.S.C. § 14501(c), but contends that
the statute creates an exception only for motor carriers.

49 U.S.C. § 14501(c)(1) provides that:

[A] State, political subdivision of a State, or political
authority of 2 or more States may not enact or enforce
a law, regulation, or other provision having the force and
effect of law related to a price, route, or service of any
motor carrier (other than a carrier affiliated with a direct
air carrier covered by section 41713(b)(4)) or any motor
private carrier, broker, or freight forwarder with respect
to the transportation of property.

49 U.S.C. § 14501(c)(1) (2005) (emphasis added). An exception exists to
this statute, which notes that this rule

shall not restrict the safety regulatory authority of a State
with respect to motor vehicles, the authority of a State to
impose highway route controls or limitations based on the
size or weight of the motor vehicle or the hazardous nature
of the cargo, or the authority of a State to regulate motor
carriers with regard to minimum amounts of financial
responsibility relating to insurance requirements and
self-insurance authorization].]

49 U.S.C. § 14501(c)(2)(A) (emphasis added).

We note that Owen Thomas does not contend that North Carolina’s
workers’ compensation insurance requirements constitute a “law related
to a price, route, or service of any motor carrier.” We see no reason why
a statute requiring financial responsibility as to workers’ compensation
should be considered a regulation of prices, routes, or services. We fur-
ther note that the exception enumerated in 49 U.S.C. § 14501(c)(2)(A)
explicitly holds that the rule in § 14501(c)(1) does not apply to insur-
ance requirements. We hold that the federal preemption established in
49 U.S.C. § 14501(c)(1) does not apply to N.C. Gen. Stat. § 97-19.1, which
imposes liability upon those who employ persons or entities that fail to
procure required workers’ compensation insurance.

Owen Thomas contends nonetheless that the exception in 49 U.S.C.
§ 14501(c)(2)(A) does not apply, because while § 14501(c)(1) contains
language including motor carriers and brokers, § 14501(c)(2)(A) con-
tains language including only motor carriers. Owen Thomas contends
that the exception does not apply to brokers.
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In the instant case, however, Owen Thomas went beyond its role as
broker and acted as a contractor. As stated in section III-A of this opin-
ion, Owen Thomas was hired to insure shipment of Sunny Ridge’s goods.
Owen Thomas then employed Goree to perform its obligation. At this
point, Owen Thomas was not a broker, but a general contractor who had
contracted with a motor carrier. Owen Thomas was, in effect, a motor
carrier, despite the fact that the company itself owned no vehicles. Even
assuming arguendo that § 14501(c)(2)(A) did not create an exception
for brokers, Owen Thomas was not acting as a broker at the time it did
business with Goree, and therefore was subject to the exception, which
allowed N.C. Gen. Stat. § 97-19.1 to apply.

This argument is without merit.

IV. Appeal of Goree and Diouf — Penalties

[3] In their sole argument on appeal, Goree and Diouf contend that the
Full Commission erred in imposing penalties upon Goree and Diouf for
failure to procure workers’ compensation insurance. We disagree.

In its original Opinion and Award dated 20 April 2014, the Full
Commission did not hold Goree or Diouf liable for statutory penalties
pursuant to N.C. Gen. Stat. § 97-94, because Goree was not shown to
regularly employ three or more employees. Thereafter, the Attorney
General filed a motion for reconsideration. In its Amended Opinion and
Award, the Full Commission imposed penalties against Goree and Diouf
pursuant to N.C. Gen. Stat. § 97-94. On appeal, Goree and Diouf do not
dispute the Commission’s finding that plaintiff was an employee and
not an independent contractor; rather, they contend that they are exempt
from N.C. Gen. Stat. § 97-19.1, because they do not regularly employ
three or more people, and because they are not a “principal contractor,
intermediate contractor, or subcontractor|.]”

The Purpose of the Workers’ Compensation Act “is not only to pro-
vide a swift and certain remedy to an injured workman, but also to insure
a limited and determinate liability for employers.” Riley v. DeBaer, 149
N.C. App. 520, 523, 562 S.E.2d 69, 70 aff’d per curiam, 356 N.C. 426,
571 S.E.2d 587 (2002) (quoting Johnson v. First Union Corp., 131 N.C.
App. 142, 144, 504 S.E.2d 808, 809-10 (1998)). The argument presented
by Goree and Diouf, that they are exempt from liability because the
statute mentions contractors and subcontractors, but not employers,
is specious. N.C. Gen. Stat. § 97-11 specifically provides that “[n]othing
in this Article shall be construed to relieve any employer or employee
from penalty for failure or neglect to perform any statutory duty.”
N.C. Gen. Stat. § 97-11 (2013). We decline to construe the provisions of
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BROWN’S BUILDERS SUPPLY, INC. v. JOHNSON
[240 N.C. App. 8 (2015)]

N.C. Gen. Stat. § 97-19.1 to relieve an employer and its principal from
penalties for failure to perform the statutory duty of providing workers’
compensation insurance for its workers.

We further note that, in the context of interstate or intrastate truck-
ing, § 97-19.1 applies “irrespective of whether such contractor regularly
employs three or more employees[.]” N.C. Gen. Stat. § 97-19.1. Goree
and Diouf’s contentions that they employ fewer than three employees
is thus irrelevant; the provisions of § 97-19.1 apply. We hold that the
Commission did not err in imposing penalties upon Goree and Diouf for
failure to carry workers’ compensation coverage.

This argument is without merit.
AFFIRMED.
Judges DIETZ and INMAN concur.

BROWN’S BUILDERS SUPPLY, INC., PLAINTIFF
.
JOHN SCOTT JOHNSON AND ANGELA R. JOHNSON, JOINTLY AND SEVERALLY, DEFENDANTS

No. COA14-836
Filed 17 March 2015

1. Construction Claims—general contractor licensure—control
over project and subcontractors

In an appeal from a judgment awarding plaintiff subcontractor
damages and attorney fees, the Court of Appeals rejected defen-
dants’ argument that plaintiff’s failure to hold a general contractor’s
license barred recovery. Plaintiff's work on defendants’ kitchen
remodel project was limited to selling and installing some hardware.
Because plaintiff did not exercise control over defendants’ project
or other subcontractors, plaintiff was not subject to the licensure
requirement for general contractors.

2. Attorney Fees—findings of fact—unjustifiable refusal to
resolve out of court

In an appeal from a judgment awarding plaintiff subcontrac-

tor damages and attorney fees, the Court of Appeals rejected

defendants’ argument that the trial court abused its discretion by
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awarding attorney fees without first finding that defendants unjus-
tifiably refused to resolve the matter out of court. The trial court’s
order contained such a finding.

3. Attorney Fees—findings of fact—skill, rate, and experience

In an appeal from a judgment awarding plaintiff subcontrac-
tor damages and attorney fees, the Court of Appeals reversed and
remanded the portion of the trial court’s judgment awarding attor-
ney fees. The trial court’s order failed to include the necessary find-
ings of fact regarding the skill required for the services rendered,
the customary rate for such work in the area, and the experience or
ability of plaintiff’s attorney.

Appeal by Defendants from judgment entered 13 December 2013 by
Judge Paul C. Ridgeway in Durham County Superior Court. Heard in the
Court of Appeals 3 December 2014.

Vann Attorneys, PLLC, by Joseph A. Davies and James R. Vann,
JSor the Plaintiff-Appellee.

Law Office of Robert B. Jervis, P.C., by Robert B. Jervis, for the
Defendant-Appellants.

DILLON, Judge.

John S. Johnson and his wife, Angela R. Johnson (“Defendants”),
appeal from a judgment awarding Brown’s Builders Supply (“Plaintiff”)
damages and attorneys’ fees. We affirm in part and reverse and remand
in part.

I. Background

The evidence at trial tended to show the following: Defendants
engaged Jimmy Allen as a general contractor to remodel their home.
Mr. Allen contacted Plaintiff to perform certain work involved in the
remodel of the kitchen area of the home. To save on the expense of
management, Defendants retained Mr. Allen at an hourly rate and paid
individual subcontractors on the project directly, including Plaintiff.

Plaintiff supplied Defendants with a wooden hood to sit atop their
stove and installed it for them. Defendants discovered that the wooden
hood had been seriously damaged sometime after its installation and
requested that Plaintiff install anew one, free of charge. Plaintiff refused,
contending that it was not responsible for damages caused either
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by other subcontractors or by environmental conditions such as heat
and humidity.

Plaintiff thereafter demanded payment and threatened to sue for
the amount due and outstanding on Defendants’ account, notifying
Defendants of its intention to seek costs, interest, and attorneys’ fees
if timely payment was not received. Plaintiff also claimed a lien on
Defendants’ real property to secure payment.

Plaintiff filed suit in Durham County Superior Court when payment
was not forthcoming, seeking damages for breach of contract or recov-
ery in quantum meruit in the alternative. The matter came on for trial
before Superior Court Judge Paul C. Ridgeway on 21 August 2013.

Following a two-day bench trial, the court entered judgment in favor
of Plaintiff, awarding Plaintiff damages of $17,737.66 plus interest at the
legal rate from 9 May 2012 until paid in full for breach of contract, attor-
neys’ fees of $5,912.55, and costs of $2,986.80. Defendants entered writ-
ten notice of appeal.

II. Analysis

Defendants make two arguments on appeal, which we address
in turn.

A. General Contractor Licensure Requirement

[1] Defendants first contend that the trial court erred in entering judg-
ment in favor of Plaintiff because the price of Defendants’ contract with
Plaintiff exceeded $30,000.00 and Plaintiff was not a licensed general
contractor. Specifically, Defendants contend that Plaintiff’s failure to
hold a valid general contractor’s license absolutely bars Plaintiff’s recov-
ery. We disagree.

N.C. Gen. Stat. § 87-1 (2011) defines “general contractor,” in relevant
part, as “[a] firm or corporation who . . . undertakes to . . . construct
. . any improvement or structure where the cost of the undertaking
is thirty thousand dollars ($30,000) or more[.]’” Unlike subcontractors,
general contractors must be licensed. Vogel v. Reed Supply Co., 277 N.C.
119, 131-32, 177 S.E.2d 273, 281 (1970). The purpose of the licensure
requirement “is to protect the public from incompetent builders.” Id.
at 130, 177 S.E.2d at 280. Accordingly, unlicensed general contractors
are prohibited from recovering in contract or quantum meruit. Reliable
Properties, Inc. v. McAllister, 77 N.C. App. 783, 785, 336 S.E.2d 108,
110 (1985).
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What distinguishes a general contractor from a subcontractor is “the
degree of control to be exercised by the contractor over the construc-
tion of the entire project.” Harrell v. Clarke, 72 N.C. App. 516, 517, 325
S.E.2d 33, 35 (1985) (emphasis added). When the written agreement set-
ting forth the terms of the parties’ relationship is in the record, we review
its terms “to determine the degree of control exercised[.]” Signature
Development, LLC v. Sandler Commercial at Union, L.L.C., 207 N.C.
App. 576, 584-90, 701 S.E.2d 300, 306-10 (2010). Without the benefit of the
parties’ agreement in the record, we review the evidence at trial to deter-
mine whether a particular contractor exercised the requisite control to
be considered a general contractor, thus becoming subject to the licen-
sure requirement and corresponding prohibitions on recovery. Spears
v. Walker, 75 N.C. App. 169, 171-72, 330 S.E.2d 38, 40 (1985).

In the present case, we do not believe the scant written evidence
suggests that Plaintiff exercised more than minimal control over the
remodel project. Defendants’ written agreement with Mr. Allen is not
in the record. Evincing the terms of an agreement between Plaintiff and
Defendants is a recital on one invoice and three sales orders, which
states as follows:

All work to be completed in a workmanlike manner accord-
ing to standard practices. Any alteration or deviation from
above specifications involving extra cost will be executed
upon written orders and billed as an additional cost. All
agreements are contingent upon strikes, accidents, acts of
God, or delays beyond our control. Purchaser to carry all
necessary property or casualty insurance for the jobsite.

The invoice and sales orders also list the materials supplied to Defendants
and the prices of those materials, briefly describing them.

Nor do we believe the other evidence indicated that Plaintiff exer-
cised more than minimal control over the project. Instead, it tended to
show that Plaintiff’s involvement in the remodel of Defendants’ home
was limited to the sale and installation of kitchen cabinets, several coun-
tertops, a wooden hood to sit atop Defendants’ stove, and a sink. Plaintiff
did not oversee, direct, or manage the work of the other subcontractors.
Instead, the evidence indicated that it was Mr. Allen who oversaw the
construction, ordered various building materials, and coordinated
the work of the various subcontractors, including Plaintiff.

Based on this evidence, we believe the degree of control exercised
by Plaintiff was minimal and concerned only certain aspects of the
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kitchen, not the entire project. Plaintiff was, therefore, not subject to
the licensure requirement applicable to general contractors, nor the cor-
responding bars on recovery. Accordingly, Defendants’ first argument
is overruled.

B. Attorneys’ Fees

[2] Defendants next challenge the trial court’s award of attorneys’ fees.
First, Defendants contend that the court abused its discretion in award-
ing attorneys’ fees without first finding, as required, that Defendants
unjustifiably refused to resolve the matter out of court. We disagree.

We review an award of attorneys’ fees for an abuse of discretion.
Terry’s Floor Fashions, Inc. v. Crown General Contract’rs, Inc., 184
N.C. App. 1, 17, 645 S.E.2d 810, 820 (2007), aff’d per curiam, 362 N.C.
669, 669 S.E.2d 321 (2008).

N.C. Gen. Stat. § 44A-35 (2013) provides:

[T]he presiding judge may allow a reasonable attorneys’
fee to the attorney representing the prevailing party. This
attorneys’ fee is to be taxed as part of the court costs and
be payable by the losing party upon a finding that there
was an unreasonable refusal by the losing party to fully
resolve the matter which constituted the basis of the suit]|.]

“The statute does not mandate that the trial court award attorneys’ fees,
but instead places the award within the trial court’s discretion.” Barrett
Kays & Assocs., PA. v. Colonial Bldg. Co., Inc., 129 N.C. App. 525, 530,
500 S.E.2d 108, 112 (1998).

Defendants’ contention that the trial court abused its discretion in
awarding attorneys’ fees without finding that Defendants unjustifiably
refused to resolve the matter out of court mischaracterizes the court’s
judgment. Specifically, the trial court found that there was “an outstand-
ing balance due and owing to the Plaintiff from the Defendants”; that
Plaintiff “caused a demand letter to be sent to the Defendants, which
included notice . . . that the Plaintiff would seek to recover attorneys’
fees”; that “Plaintiff filed a claim of lien on Defendants’ real property”;
that “Plaintiff filed this action to enforce its lien rights”; and finally, that
“Defendants’ refusal to resolve the lien [was] unreasonable.” (Emphasis
added.) Not only did the court specifically find that there was “an unrea-
sonable refusal by the losing party to fully resolve the matter which
constituted the basis of the suit,” as statutorily required, see N.C. Gen.
Stat. § 44A-35, “[t]hese findings of fact indicate, on their face, that the
trial court’s award of attorneys fees was the product of a reasoned
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decision[.]” Terry’s Floor Fashions, Inc., 184 N.C. App. at 18, 645 S.E.2d
at 821. Accordingly, Defendants’ first contention regarding the award of
attorneys’ fees is overruled.

[8] Defendants next contend that the trial court’s award of attorneys’
fees must be reversed because the record does not contain the findings
required to support the award. We agree.

“As a general rule, in the absence of some contractual obligation or
statutory authority, attorney fees may not be recovered by the success-
ful litigant as damages or a part of the court costs. . . . [However,] [b]y
allowing the recovery of attorneys’ fees, N.C. Gen. Stat. § 44A-35 cre-
ates an exception to the general rule that attorneys’ fees are not recov-
erable.” Martin & Loftis Clearing & Grading, Inc. v. Saieed Const.
Systems Corp., 168 N.C. App. 542, 546, 608 S.E.2d 124, 127 (2005).

In an opinion affirmed per curiam by our Supreme Court, we held
that an award of attorneys’ fees is only appropriate where the trial court
makes “findings of fact as to the time and labor expended, the skill
required, the customary fee for like work, and the experience or ability
of the attorney.”! N.C. Dep’t of Corr. v. Myers, 120 N.C. App. 437, 442,
462 S.E.2d 824, 828 (1995) (internal marks omitted), aff’d per curiam,
344 N.C. 626, 476 S.E.2d 364 (1996). Where a statute authorizes the
award of only reasonable fees, these findings are necessary to support
the reasonableness of the award. Cobb v. Cobb, 79 N.C. App. 592, 595-96,
339 S.E.2d 825, 828 (1986). Without these findings, the reviewing court is
“effectively preclude[d] . . . from determining whether the trial court
abused its discretion[.]” Williamson v. Williamson, 140 N.C. App. 362,
365, 536 S.E.2d 337, 339 (2000).

In the present case, the trial court found as follows:

The Plaintiff’[s] attorney has expended 96.30 hours in
pursuit of this matter, as well as 33.40 hours of paralegal
time. Costs and expenses incurred by the Plaintiff were

1. In 1992, our Supreme Court seemingly approved an award of attorneys’ fees that
apparently did not include express findings concerning the attorney’s skill and ability or
the customary rate for similar work. Dyer v. State, 331 N.C. 374, 378,416 S.E.2d 1, 3 (1992).
However, Dyer predates our Supreme Court’s approval of our opinion in Myers by four
years. Since Myers, this Court has required the trial court to make such or similar findings
for virtually every type of attorneys’ fee award. See, e.g., Simpson v. Simpson, 209 N.C.
App. 320, 324, 703 S.E.2d 890, 893 (2011) (award under N.C. Gen. Stat. § 50-13.6); Dunn
v. Canoy, 180 N.C. App. 30, 49, 636 S.E.2d 243, 255 (2006) (award as a Rule 11 sanction);
Porterfield v. Goldkuhle, 137 N.C. App. 376, 378, 528 S.E.2d 71, 73 (2000) (award under N.C.
Gen. Stat. § 6-21.1); Brockwood Unit Ownership Ass’n v. Delon, 124 N.C. App. 446, 449-50,
477 S.E.2d 225, 227 (1996) (award under N.C. Gen. Stat. § 47C-4-117).
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$2,986.80. The Court finds that reasonable attorney’s fees
in this matter are one-third of the amount recovered,
namely $5,912.55, and that Plaintiff should also be entitled
to recover costs of this action in the amount of $2,986.80.

While the affidavit for attorneys’ fees and client ledger included in
the record on appeal support this finding by the trial court, the court’s
finding omits any mention of (1) the skill required to provide the ser-
vices rendered; (2) a customary rate for similar work in the area; or
(3) the experience or ability of Plaintiff’s attorney. Although our review
of the record reveals evidence in support of these facts, the order itself
does not contain these findings, as required. See Myers, 120 N.C. App.
at 442, 462 S.E.2d at 828. Accordingly, we must reverse and remand for
further findings. On remand, the trial court may but is not required to
award attorneys’ fees provided it determines that the evidence in sup-
port of the necessary findings is competent and the court makes those
findings, as required.2

III. Conclusion

For the reasons stated herein, we affirm the portion of the trial
court’s judgment awarding Plaintiff damages and reverse and remand
the portion awarding Plaintiff attorneys’ fees, with instructions to the
trial court to conduct further proceedings consistent with this opinion.

AFFIRMED in part and REVERSED AND REMANDED in part.
Judges BRYANT and DIETZ concur.

2. Relying on an affidavit from an officer of the court is appropriate in these circum-
stances. See Dyer v. State, 331 N.C. 374, 378, 416 S.E.2d 1, 3 (1992) (upholding award of
attorneys’ fees based on statements by attorney as to “the amount of time he devoted to
the case”).
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HARNETT COUNTY oBo CHELLE B. DE 1A Rosa, PLAINTIFFS
V.
Parricio A. DE LA Rosa, DEFENDANT

No. COA14-775
Filed 17 March 2015

Appeal and Error—child support order—no certificate of
service

The Court of Appeals had jurisdiction to consider the father’s
appeal in an action for child support and equitable distribution. No
certificate of service for the child support order was filed, and there-
fore father’s time for appeal was tolled.

Child Custody and Support—support order—treated as
permanent

A 2011 order was a permanent order for child support because,
although it was entered without prejudice, no review hearing was
set and all of the parties and the trial court treated the order as per-
manent. Because it was a permanent child support order, the burden
of proof to show a substantial change in circumstances would be on
the father for his motion to modify the order and on the County
on the motion to show arrears.

Child Custody and Support—imputed income to father—
increased debt—lack of effort to earn

The trial court did not abuse its discretion by finding that a
father showed a deliberate disregard of his responsibility to support
his children, given his increased debt and lack of effort recently to
earn an income. The trial court’s “deliberate disregard” finding of
fact supported the trial court’s determination to impute income.

Child Custody and Support—imputed income—father’s
expenses—paid by his parents

The trial court abused its discretion in the manner in which it
imputed income to the father in a child support action by relying
solely upon the father’s parents’ expenditures for the father’s living
expenses to impute income. While in some cases monthly expendi-
tures may be a reasonable way to assist the trial court in determin-
ing an imputed income amount, in this case, father was not paying
those expenses.



16 IN THE COURT OF APPEALS

HARNETT CNTY. ex reL. DE LA ROSA v. DE LA ROSA
[240 N.C. App. 15 (2015)]

5. Child Custody and Support—arrears—determination of
amount—not based on evidence
The trial court’s determination of the amount of child support
arrears and a payment schedule were reversed where the findings
of fact regarding arrears were not based upon any evidence and the
appellate court could not determine how the arrears were calcu-
lated or from what date the trial court made a child support modifi-
cation effective.

Appeal by defendant from order entered 28 February 2014 by Judge
Mary H. Wells in District Court, Harnett County. Heard in the Court of
Appeals 18 November 2014.

No plaintiff-appellee brief filed.
Elizabeth Myrick Boone, for defendant-appellant.

STROUD, Judge.

Patricio De la Rosa appeals order awarding child support arrears to
mother Chelle De la Rosa. For the following reasons, we reverse.

I. Background

On 13 December 2011, father Patricio De la Rosa (“Father”) filed a
complaint for custody and child support, divorce from bed and board,
and equitable distribution. On 13 April 2011, mother Chelle De la Rosa
(“Mother”) answered the complaint and counterclaimed for custody
and child support, divorce from bed and board, equitable distribution,
and alimony and post-separation support. On 26 September 2011, the
trial court entered an order granting the parties “joint legal custody with
[Mother] having primary physical custody and [Father] having second-
ary custody in the form of visitation” and requiring Father to pay Mother

$1,878.00 per month as temporary child support beginning
August 1, 2011, and [Father] shall establish an allotment
or other direct pay to ensure this payment is made. Once
begun, he shall take no steps to modify it without a court
order. In the event the employment status of either party
changes, either party may motion the court to modify
the same.

The 2011 order also provided that “[t]his is a temporary, non-prejudicial
order that does not preclude either party from presenting any evidence
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they now could, or hereinafter acquire at any further hearings in
this matter.”

e On 31 August 2012, Father filed a motion to modify
child support, which was still $1,878.00 per month.
In his motion Father alleged “a substantial change of
material circumstances affecting the welfare of the
minor children[,]” including his discharge from
the United States Army on 19 June 2012, his subse-
quent lack of employment, and his travel expenses to
visit the children. Mother filed no response to Father’s
motion, but on 23 October 2012, Harnett County Child
Support Services (“Harnett County”) filed a motion to
intervene as defendant in this case, a motion to redi-
rect child support payments to the North Carolina
Child Support Centralized Collections, a motion to
sever the issue of child support from the other issues
in the case, and a motion to establish arrears and set
up a payment plan for the arrears.

On 13 March 2013, the trial court entered an “ORDER TO
INTERVENE AND REDIRECT PAYMENTS” which granted all of Harnett
County’s motions and also addressed Father’s motion to modify child
support.! As to the motion to modify, the trial court found:

There has been a change of circumstances since the entry
of the Order referred to above which materially affects
the welfare of the minor children to wit: [Father] is cur-
rently unemployed having been discharged from the US
Army without benefits and his motion to modify should
be allowed.

The trial court ordered Father to pay $222 a month in child support
beginning that month as “a temporary, non[-]prejudicial amount” and
stated that retroactive child support would be determined “at a later
date.2 [HJowever[,] it is admitted that there is an arrearage amount and

1. While Father was initially the plaintiff in this action, upon the entry of the 2013
order and thereafter, he is listed as the defendant. The plaintiff from the 2013 order and
thereafter is Harnett County on behalf of Chelle De la Rosa.

2. The 2013 order appears to be signed at the bottom by plaintiff, defendant, and
defendant’s attorney, indicating it was entered by consent. An employee for Harnett
County also testified at the later 23 September 2013 review hearing that the amount of
$222.00 per month in child support was entered into by consent.
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that the [Father] shall begin payments on this amount, the amount total to
be determined” but that payment should currently be “100.00 per month,
until paid in full.” The trial court then set a review hearing for 24 June
2013 and decreed that “[t]his is a temporary, non-prejudicial order|.]”

On 23 September 2013, the trial court held a review hearing. At the
beginning of the hearing, Harnett County’s attorney noted that there
were issues of “ongoing support and that of arrears.” On 28 February
2014, the trial court entered an order finding:

1. This is an action on . . . [Harnett County]’s Motion to
Add Pay Frequency on Arrears.

2. There is an ongoing support order requiring [Father]
to pay $222.00 per month for child support.

3. [Mother] and [Father] are physically and mentally
capable of earning an income.

4. [Mother] is voluntarily unemployed.

5. [Mother] was voluntarily unemployed during the sum-
mer of 2013.

6. [Father]’s last known employment was as a Major in
the U.S. Military where he earned approximately $6000.00
per month.

7. [Father] has not served in the U.S. military since June
19, 2012.

8. No evidence or testimony regarding [Father]’s separa-
tion from the military was presented.

9. [Father] secured a $250,000.00 line of credit to pur-
chase an ice cream franchise during the summer of 2013.

10. [Father] has used $30,000.00 from the line of credit to
purchase the ice cream franchise.

11. [Father] failed to provide any documentation detailing
the terms of the line of credit; amounts withdrawn; or bal-
ance remaining under [Father]’s control.

12. [Father] failed to provide any documentation detailing
his business plan for the ice cream franchise.

13. [Father] failed to provide suitable documentation of
past or current income.
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14. [Father] failed to provide his most recent tax return.

15. The ice cream franchise is not open. [Father] is not
earning an income from the franchise as of this date.

16. [Father] did not consider his ability to meet his child
support obligation when he chose to increase his debt by
securing the $250,000.00 line of credit.

17. [Father] [has] shown no intention of obtaining gainful
employment pending the anticipated income from the ice
cream franchise, even though he will be unable to support
himself or his children in his current situation.

18. [Father]’s minimal monthly income expenses are:

rent - $ 1200.00
lights/utilities $ 120.00
internet $ 50.00
motorcycle $ 236.00
water - $ 80.00
cell phone $ 50.00
cable $ 50.00

Ford Expedition $ 600.00

19. [Father]’s disposable income is unknown.

20. [Father]’s actions to substantially increase his debt
and his failure to show any attempt to immediately earn
an income is willful and shows a deliberate disregard of
his responsibility to support his children.

21. [Father]’s probable earning level equals the amount
of [sic] which he is actually living, based on the amount
[Father] spends monthly on expenses.

22. [Father]’s child support obligation is to be calculated
pursuant to the North Carolina Child Support Guidelines
with [Father] earning $2,436.00 per month.

23. That pursuant to the North Carolina Guidelines,
[Father’]s child support obligation is $774.00 per month.

24. That [Father] did not make child support payments to
[Mother] from July, 2012 through December, 2012.

25. That for the months of January and February, 2013,
[Father] did not make payments.

19
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26. That from March until February, 2014, [Father] paid
support to [Mother] in the sum of $222.00 per month.

27. That the parties previously agreed in the order dated
3/11, 2013, that the issue of arrears would be addressed].]

2[8]. [Father] has the ability to comply with the orders of
this court.

The trial court then ordered:

1. Arrears as of the date of February, 2014, are 7,728.00
owed to the [Mother]. The [Father] failed to make any pay-
ments for six months in 2012.

2. The [Father] shall pay $77.00 towards the arrears begin-
ning 3/1, 2013.

3. This cause is retained for further orders of this court.
Father appeals the 2014 order.
II. Jurisdiction to Consider Appeal

[1] Father’s notice of appeal states, “The [Father] was never served
with a copy of this order and no Certificate of Service is attached to
this order.” The record includes a certificate of service both for Father’s
notice of appeal and the proposed record, and this verifies that Harnett
County was made aware of Father’s assertion regarding a lack of ser-
vice. Neither Harnett County nor Mother sought to amend or add to
the record on appeal nor have they in any way challenged Father’s pro-
posed record, so it now serves as the record on appeal. See N.C.R. App.
P. 11(b) (“If all appellees within the times allowed them either serve
notices of approval or fail to serve either notices of approval or objec-
tions, amendments, or proposed alternative records on appeal, appel-
lant’s proposed record on appeal thereupon constitutes the record on
appeal.”) Based upon the record, no certificate of service for the order
was filed, and therefore Father’s time for appeal was tolled. See Rice
v. Coholan, 205 N.C. App. 103, 110-11, 695 S.E.2d 484, 489-90 (2010)
(“Because there was no certificate of service filed, the time for filing
the notice of appeal was tolled. Thus, Father’s notice of appeal filed
in Mecklenburg County on 17 September 2008 was timely. Our Court,
therefore, has jurisdiction to hear this appeal.”) Accordingly, we have
jurisdiction to consider Father’s appeal.
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II. Standard of Review

Child support orders entered by a trial court are accorded
substantial deference by appellate courts and our review
is limited to a determination of whether there was a clear
abuse of discretion. Under this standard of review, the
trial court’s ruling will be upset only upon a showing that
it was so arbitrary that it could not have been the result of
a reasoned decision. In a case for child support, the trial
court must make specific findings and conclusions. The
purpose of this requirement is to allow a reviewing court
to determine from the record whether a judgment, and the
legal conclusions which underlie it, represent a correct
application of the law.

Looswvelt v. Brown, N.C. App. ,
(citation and brackets omitted).

III. Findings of Fact

, 760 S.E.2d 351, 354-55 (2014)

[2] Father challenges over half of the findings of fact on appeal. Rather
than addressing each challenged finding of fact separately we will con-
sider the contested findings of fact within each of the other arguments
raised by Father. Before we can consider the findings of fact, we must
first determine exactly what issues were before the trial court and
what issues the order addressed. Despite the fact that Father called his
31 August 2012 motion a “MOTION TO MODIFY CHILD SUPPORT” and
alleged a substantial change of circumstances, the prior 2011 order, pur-
ported to be temporary and non-prejudicial and as such Father would
not need to demonstrate a substantial change of circumstances in order
to modify the 2011 order. See LaValley v. LaValley, 151 N.C. App. 290,
292, 564 S.E.2d 913, 914-15 (2002) (“If a child custody order is final, a
party moving for its modification must first show a substantial change
of circumstances. If a child custody order is temporary in nature and
the matter is again set for hearing, the trial court is to determine cus-
tody using the best interests of the child test without requiring either
party to show a substantial change of circumstances.” (citation and
footnote omitted)).

However, in LaValley, this Court clarified:

In this case, the Order was entered without prejudice
to either party. It did not set any date for a court hear-
ing on the custody issue, and the matter was not set
before the trial court until almost two years later when



22 IN THE COURT OF APPEALS

HARNETT CNTY. ex reL. DE LA ROSA v. DE LA ROSA
[240 N.C. App. 15 (2015)]

the Motion was filed. The inclusion of the language with-
out prejudice is sufficient to support a determination the
Order was temporary. It was, however, converted into a
final order when neither party requested the calendaring
of the matter for a hearing within a reasonable time after
the entry of the Order.

Accordingly, the trial court, in determining the issue
of custody, was required to review the Motion under a
substantial change of circumstances test.

151 N.C. App. at 292-93, 564 S.E.2d at 915 (quotation marks, brackets,
and footnotes omitted). Though LaValley was addressing child custody,
we find its logic instructive. See id.

Here, as in LaValley, although the 2011 order was entered with-
out prejudice it did not set a future hearing date to determine perma-
nent child support. See id. at 293, 564 S.E.2d at 915. While in LaValley
“almost two years” went by before a motion was filed regarding child
support, id., here, Father filed his motion within approximately eleven
months of the entry of the 2011 order. Our Court pointed out in La Valley,
“[w]hether a request for the calendaring of the matter is done within a
reasonable period of time must be addressed on a case-by-case basis. In
this case, we simply hold that twenty-three months is not reasonable.”
Id. at 293 n.6, 564 S.E.2d at 915 n.6. In this case, although not even a year
had passed, Father himself treated the temporary 2011 order as a per-
manent order by filing a motion alleging “a substantial change of circum-
stances” and requesting modification of child support based upon these
circumstances. Thereafter, in its 2013 consent order, the parties and
trial court also treated the 2011 order as a permanent order by stating
that Father’s “motion to modify should be allowed” because “[t]here has
been a substantial change of circumstances[;]” this standard is required
to modify permanent, not temporary, support orders. See id. at 292, 564
S.E.2d at 915. No party suggested at the hearing that the prior orders
were temporary and non-prejudicial nor has Father argued before this
Court that the trial court should have considered his motion as an initial
determination of permanent child support. Thus, in considering this on
a “case-by-case basis[,]” id. at 293 n.6, 564 S.E.2d at 915 n.6, here, as
no review hearing was set in the 2011 order and all of the parties and
the trial court treated the 2011 order as a permanent order for child sup-
port, we conclude that the 2011 order was indeed a permanent child
support order, so the burden of proof to show a substantial change in
circumstances would be on Father for his motion to modify a permanent
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child support order. See id. at 292, 564 S.E.2d at 915; see generally Banks
v. Shepard, 230 N.C. 86, 91, 52 S.E.2d 215, 218 (1949) (“Burden of proof
means the necessity or duty of affirmatively proving a fact or facts in
dispute on an issue raised between the parties in a cause.” (citation and
quotation marks omitted)).

Our Courts have recognized that child support modification is “a
two-step process.” McGee v. McGee, 118 N.C. App. 19, 26, 453 S.E.2d 531,
536, disc. review denied, 340 N.C. 359, 458 S.E.2d 189 (1995). “The court
must first determine a substantial change of circumstances has taken
place; only then does it proceed to apply the Guidelines to calculate the
applicable amount of support.” Id. at 26-27, 453 S.E.2d at 536. The trial
court took the first step, determination of a substantial change of cir-
cumstances, in the 2013 consent order. Accordingly, the only issues left
for the trial court to determine in the 2014 order being appealed were
the amount of the modification and arrears. As to the modification, the
burden of proof was upon Father as the movant on the motion to modify,
and as to the establishment of arrears, the burden of proof was upon
Harnett County, as the movant on the motion to establish arrears. See
generally Banks, 230 N.C. at 91, 52 S.E.2d at 218.

IV. Imputing Income

[3] Father contends that “the trial court erred in imputing income to. . .
[him] and in calculating his child support obligation under the guidelines
using this imputed income amount.” Father argues that

in order to impute income, the trial court must make find-
ings of fact that the parent is voluntarily unemployed or
underemployed and that such voluntarily [(sic)] unem-
ployment or underemployment is the result of the parents
bad faith or deliberate suppression of income to avoid or
minimize his or her child support obligation. No such find-
ings were made in this action].]

(Citation and quotation marks omitted.)

As a general rule, “a party’s ability to pay child support is determined
by that party’s actual income at the time the award is made.” Respess
v. Respess, ___ N.C. App. __, 754 S.E.2d 691, 704 (2014). But child
support may be based upon earning capacity

where the party deliberately acted in disregard of his obli-
gation to provide support. Before earning capacity may be
used as the basis of an award, there must be a showing
that the actions reducing the party’s income were taken
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in bad faith to avoid family responsibilities. This showing
may be met by a sufficient degree of indifference to the
needs of a parent’s children.

Id. (citation, quotation marks, ellipses, and brackets omitted).

Before the trial court may impute income, it “must find a deliber-
ate depression of income or other bad faith[.]” Ludlam v. Miller, ___
N.C. App. __, , 739 S.E.2d 555, 560 (2013) (citations and quotation
marks omitted). The Child Support Guidelines do not allow the trial
court to choose “a method of imputing income based upon the degree
of bad faith found by the trial court[;]” that is, the court may not impute
a higher income based on a “higher degree of bad faith[.]” Id. If the trial
court determines that a party has deliberately depressed income or oth-
erwise acted in bad faith, it may then decide how to impute income, but
the imputed income still must be based upon

the parent’s employment potential and probable earnings
level based on the parent’s recent work history, occu-
pational qualifications and prevailing job opportunities
and earning levels in the community. If the parent has
no recent work history or vocational training, potential
income should not be less than the minimum hourly wage
for a 40-hour work week.

Id. (quoting N.C. Child Support Guidelines effective at the time of
this case).

Here, the trial court found that “[Father]’s actions to substantially
increase his debt and his failure to show any attempt to immediately
earn an income is willful and shows a deliberate disregard of his respon-
sibility to support his children.” Father testified that he had opened a
$250,000 line of credit and already used $30,000 of it to buy an ice cream
franchise; thus, there was evidence that Father “substantially increase[d]
his debt[.]” Furthermore, Father testified that his previous attempts to
find employment had been unsuccessful and that he had stopped search-
ing for employment, which is evidence of “willful[ness]” or voluntariness
and a “failure to show any attempt to immediately earn an income|.]”
(Emphasis added.) Although a full reading of the transcript might sup-
port a determination that Father was in the process of opening his ice
cream franchise in a timely manner in order to earn income, we cannot
say, given Father’s increased debt and lack of effort recently to earn an
income, that the trial court abused its discretion in finding that Father
“show|[ed] a deliberate disregard of his responsibility to support his chil-
dren.” The trial court’s “deliberate disregard” finding of fact supports
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the trial court’s determination to impute income. See id. We now turn
to the trial court’s method of imputation of income to Father.

[4] Imputed income should be determined based upon “the parent’s
employment potential and probable earnings level based on the par-
ent’s recent work history, occupational qualifications and prevailing job
opportunities and earning levels in the community[,]” id., but here the
trial court instead based it upon “the amount of [(sic)] which he is actually
living, based on the amount Father spends monthly on expenses.” The
evidence showed that Father’s parents were paying his living expenses.
While in some cases monthly expenditures may be a reasonable way
to assist the trial court in determining an imputed income amount, in
this case, Father was not paying those expenses. Father’s reliance upon
his parents for his own support may be further evidence of his bad
faith in failing to find employment, but it does not provide any informa-
tion about Father’s earning capacity. Father may have a much greater
or lesser capacity to earn income than what his parents are willing or
able to pay. In relying solely upon the Father’s parents’ expenditures
for Father’s living expenses to impute income, the trial court abused its
discretion in the manner in which it imputed income to Father.

In some cases, we may remand a case to the trial court to make
additional findings of fact based upon the evidence presented, but here,
the lack of findings is due to the lack of evidence itself. Father has
not worked since 2012, and therefore he has no “work history” within
approximately the past two years. Id. There was no evidence of Father’s
“occupational qualifications[,]” id., other than that he had served in the
military. There was no evidence about how his military service may have
prepared him for any type of work outside of the military since there
was no mention of what type of work he actually did. The record is also
devoid of evidence regarding Father’s education, work history prior to
his military service or “prevailing job opportunities and earning levels in
the community[.]” Id. On remand, the trial court would have no reason-
able basis upon which to determine an imputed income amount because
there was no evidence of Father’s “recent work history, occupational
qualifications [or] prevailing job opportunities and earning levels in the
community.” Id. We therefore reverse the trial court’s imputation of
income and the amount of child support set based upon the trial court’s
imputation of income.

V. Child Support Arrears

[6] Father next contends that “the trial court erred in awarding retro-
active child support arrears in that such award is not supported by the
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evidence, findings of fact or conclusions of law.” The record and the full
transcript of the hearing shows that there was no evidence presented
to the trial court regarding arrears. One attorney made an introductory
statement to the trial court mentioning arrears in a general sense but
no evidence was presented regarding any payments Father had made
or how much child support would have been owed.3 We cannot deter-
mine how the arrears were calculated or from what date the trial court
made the child support modification effective. Since the 2011 order had
become a permanent order, Father filed his motion for modification on
31 August 2012, and the 2013 consent order determined that he was enti-
tled to modification without determining the amount of ongoing sup-
port or arrears, it appears that the modification probably extended as
far back as 1 September 2012, but neither the record, transcript, or brief
sheds any light on the actual time period of the arrearage calculation.
The findings of fact regarding arrears are not based upon any evidence
and are therefore erroneous; thus, the trial court’s determination of the
arrears amount and payment schedule must be reversed.4

VI. Conclusion

For the foregoing reasons, we reverse the order of the trial court.

REVERSED.
Judges CALABRIA and McCULLOUGH concur.

3. We realize that the 2013 consent order stated that the amount of arrears were to
be determined at a later date, so there had likely been some discussion among the parties
and trial court about amounts paid and perhaps some documentation of child support
payments. But our record does not include any evidence regarding either parent’s financial
state, and if this information was known to the trial court, it was not mentioned or pre-
sented as evidence during the hearing by either testimony or documentary exhibit.

4. An additional problem is that the trial court determined that defendant’s “child
support obligation is $774.00 per month[,]” but the trial court did not decree that defendant
pay any ongoing child support nor did the trial court set a date for payment of monthly
child support. The decretal portion of the 2014 order states only that the arrears as of
February 2014 were $7,728.00 and that defendant “shall pay $77.00 towards the arrears
beginning 3/1, 2013.” Thus, the 2014 order by its decree neither requires any payment
of ongoing monthly child support nor monthly payments toward arrears. As we must
reverse, we note these additional errors so that any future orders entered in this action
may set out in detail an ongoing child support payment schedule and a payment schedule
for the arrears.
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JORDAN HEBENSTREIT, PLAINTIFF
.
RACHEL HEBENSTREIT, DEFENDANT

No. COA14-1025
Filed 17 March 2015

Contempt—first motion—involuntary dismissal—second motion
—new issues

The trial court erred by ruling that plaintiff’s second motion
for contempt was not properly before the court after a first that
had been dismissed. The second motion raised issues not raised in
the first.

Appeal by plaintiff from order entered 20 May 2014 by Judge Louis F.
Foy, Jr. in Onslow County District Court. Heard in the Court of Appeals
3 February 2015.

Ferrier Law, PL.L.C., by Kimberly M. Ferrier, for plaintiff.
Lana S. Warlick, for defendant.

TYSON, Judge.

Plaintiff appeals from the trial court’s order, which ruled his motion
for contempt had previously been adjudicated, was not properly before
the court, and which dismissed his motion. We reverse and remand.

L. Background

The parties were married in 2010 and separated in July of 2012. One
child was born of the marriage. On 14 August 2013, the district court
granted plaintiff an absolute divorce from defendant. With consent of
the parties, the court also awarded the parties joint legal custody of the
minor child. Defendant-mother was awarded primary physical custody.
Plaintiff-father was awarded secondary physical custody and liberal
visitation privileges.

The custody order sets forth plaintiff’s visitation schedule with the
child. The court awarded plaintiff visitation every other weekend, and
recited a schedule for visitation on holidays. On 9 September 2013, less
than a month after entry of the custody order, plaintiff filed a motion
for contempt. Plaintiff alleged defendant absconded with the child to
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Texas without plaintiff’s permission, remained there for six weeks, and
refused to return the child to North Carolina. Plaintiff also sought modi-
fication of the 14 August 2013 custody order to award primary custody
of the child to him.

Plaintiff’s attorney calendared the motion for contempt. The case
appeared on the district court calendar on 30 September 2013, before
the Honorable Anne B. Salisbury. When the matter was called for hear-
ing, neither plaintiff nor plaintiff’s attorney were present. Defendant’s
attorney, Lana S. Warlick, Esq., appeared on behalf of defendant. The
record shows Ms. Warlick filed a notice of appearance on 1 July 2013 and
represented defendant at the custody hearing.

Plaintiff’s counsel represented to the court that she contacted
Ms. Warlick’s office when she filed the motion for contempt and was
informed that Ms. Warlick no longer represented defendant. Ms. Warlick
was retained for purposes of the contempt hearing subsequent to plain-
tiff’s filing of the contempt motion. Plaintiff’s attorney stated she was
unaware that defendant was represented by counsel on the day of
the hearing.

Defendant’s attorney did not move for dismissal and requested the
court to continue the matter. The court dismissed, sua sponte, plaintiff’s
motion for contempt for failure to prosecute. The court also ordered the
parties to attend custody mediation with regard to plaintiff’s motion to
modify the custody order.

Plaintiff filed a second motion for contempt on 7 October 2013. The
motion alleges defendant had remained in Texas with the child, refused
to return the child to North Carolina, and was collecting unemployment
in Texas. Plaintiff’s motion further alleged he had traveled to Texas to
visit the child. Defendant continued to deny plaintiff access to the child,
refused to return the child to North Carolina, and repeatedly stated she
intended to remain in Texas.

Plaintiff’s second motion for contempt was heard before the court
on 28 October 2013, before the Honorable Louis F. Foy, Jr. Plaintiff’s
attorney explained to the court that the child was currently back in
North Carolina, and that plaintiff sought an order to prevent defendant
from taking and keeping the child out of state.

Plaintiff’s attorney informed the court she was present in court in
another county on the date Judge Salisbury dismissed plaintiff’s first
contempt motion. Plaintiff’s counsel further explained she had recently
established a law practice in Onslow County and understood she would
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receive notice of hearing of when the case was calendared. The court
did not rule on the matter and held it open for further consideration.

The matter was held open until 20 May 2014. The court determined
the 30 September 2013 dismissal of plaintiff’s first motion for contempt
was an adjudication of the merits of plaintiff’s second motion for con-
tempt. The court ruled that plaintiff’s second motion for contempt, which
it determined requested the same relief the trial court had ruled upon in
the first motion for contempt, was not properly before the court. The
court further ordered that plaintiff may file a motion for reconsideration
of the ruling on the prior motion to be addressed by Judge Salisbury.
Plaintiff appeals.

II. Issues

Plaintiff argues the trial court erred by: (1) finding that his
9 September 2013 motion and 7 October 2013 motion contained the same
allegations and sought the same relief; (2) concluding Judge Salisbury’s
30 September 2013 order dismissed her motion for contempt with preju-
dice; (3) failing to consider lesser sanctions; (4) failing to make proper
findings of fact and conclusions of law; and, (5) requiring plaintiff to file
a motion for reconsideration.

III. Plaintiff’s Arguments on Appeal

Plaintiff argues issues related to the entry of Judge Salisbury’s
30 September 2013 order. Plaintiff has not appealed from the 30
September 2013 order, and we do not address any arguments pertaining
thereto. N.C.R. App. P. Rule 10(a) (2013). Plaintiff has only appealed from
Judge Foy’s 20 May 2014 order, in which he concluded the allegations of
plaintiff’s second motion for contempt were previously adjudicated on
30 September 2013.

We will only consider plaintiff’s arguments and issues pertaining to
the 20 May 2014 order, and specifically whether the court erred in con-
cluding that it was precluded from ruling upon the merits of the case by
Judge Salisbury’s prior order.

IV. Adjudication of Plaintiff’s Claims

Plaintiff argues the court erred by ruling his second motion for
contempt was not properly before the court, because it contained the
same allegations as the first motion for contempt, dismissed by Judge
Salisbury on 30 September 2013. We agree.

On 9 September 2013, plaintiff filed his first motion for contempt
and motion to modify child custody. Plaintiff alleged:
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6. The Defendant has willfully and without legal justifi-
cation or excuse failed and refused to comply with the
terms of the Judgment in that Defendant has failed to
allow Plaintiff reasonable visitation with the minor child.
Specifically, Defendant informed the Plaintiff that her
grandmother was dying, but instead of taking the minor
child for a few days, took the minor child for six weeks
to Texas over the objection of the Plaintiff and without
the Plaintiff’s permission. Furthermore, Defendant is now
refusing to return the minor child to the State of North
Carolina upon Plaintiff’s request.

This is the only allegation contained in the 9 September 2013 motion
pertaining to contempt. Plaintiff alleged that a substantial and mate-
rial change in circumstances occurred by defendant’s departure from
the State with the child, which completely denied plaintiff access to the
child. Plaintiff sought an order to adjudicate defendant in willful civil
contempt, and sought modification of his visitation with the child.

The court dismissed, sua sponte, plaintiff’s first contempt motion
and motion to modify child custody on 30 September 2013 for plaintiff’s
failure to prosecute. Neither plaintiff nor his counsel was present when
the case was called for hearing. Defendant’s counsel did not move for
dismissal, but rather for a continuance.

On 7 October 2013, plaintiff filed a second contempt motion and
alleged:

7. The Defendant has willfully and without legal justifi-
cation or excuse failed and refused to comply with the
terms of the Judgment in that Defendant has failed to
allow Plaintiff reasonable visitation with the minor child.
Specifically, Defendant informed the Plaintiff that her
grandmother was dying, but instead of taking the minor
child for a few days, took the minor child to Texas over
the objection of the Plaintiff and without the Plaintiff’s
permission. Furthermore, Defendant is now refusing
to return the child to the State of North Carolina upon
Plaintiff’s request.

8. The Defendant has repetitively promised to return
the minor child to the State of North Carolina and has
repetitively failed to return the minor child to the State of
North Carolina.
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9. Upon information and belief, the Defendant has not
returned the minor child to the State of North Carolina
and appears to have no intent on returning the child to
the State of North Carolina as the Defendant is collecting
unemployment in the State of Texas.

10. The Plaintiff has flown to the State of Texas to visit
with the minor child and was not allowed to bring the
minor child back to the State of North Carolina and has
been refused normal visitation and access to the minor
child has continued to be denied.

In the 7 October 2013 motion, plaintiff sought an order holding
defendant in willful civil contempt of court. Plaintiff also sought an
order granting temporary emergency custody of the child to plain-
tiff, and to prevent defendant from removing the child from plaintiff’s
care and the jurisdiction of this State, pending further orders of the court.

Under the heading “Request for Return to the State of North Carolina
and Temporary Custody of the Minor Child and Emergency Modification
of the Prior Order,” plaintiff alleges defendant has refused to return
the child to the State of North Carolina, plaintiff has a loving bond
with the child, defendant has denied plaintiff all access to the child, and
plaintiff is fully capable of providing full-time care for the child.

V. Dismissal of First Motion

In the 30 September 2013 order, Judge Salisbury found that plaintiff
had failed to prosecute the motion for contempt and sua sponte dis-
missed the motion. Unless the court specifies otherwise, an involuntary
dismissal for failure to prosecute operates as an adjudication upon the
merits. N.C. Gen. Stat. §1A-1, Rule 41(b) (2013). The court, in its discre-
tion, may specify in the order that the dismissal is without prejudice
and may also specify that a new action based on the same claim may be
commenced within one year or less after the dismissal. Id.

Here, Judge Salisbury did not specify that the dismissal was without
prejudice or that plaintiff may commence a new action within one year.
Pursuant to N.C. Gen. Stat. §1A-1, Rule 41(b), Judge Salisbury’s order
dismissed plaintiff’s first motion for contempt with prejudice.

“[O]lne judge may not reconsider the legal conclusions of another
judge.” Adkins v. Stanly Cnty. Bd. of Educ.,203 N.C. App. 642, 692 S.E.2d
470 (2010). When Judge Salisbury involuntarily dismissed plaintiff’s first



32 IN THE COURT OF APPEALS

HEBENSTREIT v. HEBENSTREIT
[240 N.C. App. 27 (2015)]

contempt motion with prejudice, the court adjudicated the merits of that
motion. N.C. Gen. Stat. §1A-1, Rule 41(b). Plaintiff is precluded from fil-
ing another motion with identical allegations.

Plaintiff’'s second motion contains additional allegations, which
were not included in the first motion. The first motion only alleges defen-
dant took the child to Texas for six weeks and refused to return the child
to North Carolina upon plaintiff’s request. The second motion alleges
additional acts of contempt. It alleges plaintiff spent $3,000.00 to travel
to Texas to visit with the child. While plaintiff was in Texas, defendant
denied him access to the child, and refused to allow plaintiff to return to
North Carolina with his child. It also alleges that defendant repeatedly
promised to return the child to North Carolina and had refused to do so.
The allegation that defendant is collecting unemployment in the State
of Texas is also not contained in the first motion. If true, this evidences
defendant’s intent to remain in Texas with the child in spite of the North
Carolina order awarding joint custody and liberal visitation rights.

Plaintiff also requested additional relief in the second motion, which
was not requested in the first motion. Specifically, in the 7 October 2013
motion, plaintiff requested the court award him emergency temporary
custody of the child, because of plaintiff’s failure to return the child to
North Carolina from Texas. See N.C. Gen. Stat. § 50-13.5(d)(3) (2013) (A
temporary custody order may be entered ex parte and prior to service
of process or notice, if “there is a substantial risk that the child may be
abducted or removed from the State of North Carolina for the purpose
of evading the jurisdiction of North Carolina courts.”).

When the parties appeared before the trial court on 28 October 2013,
plaintiff’s attorney represented to the court that the child was presently
in North Carolina. She stated that she was seeking an order to ensure the
child remained in North Carolina, and that plaintiff is able to visit with
the child pursuant to the custody order. The court held the matter open
until 20 May 2014.

The issue of emergency custody was not raised in the motion before
Judge Salisbury on 30 September 2013 and was not adjudicated by
operation of Rule 41. N.C. Gen. Stat. §1A-1, Rule 41(b). Where plaintiff
raised issues in the 7 October 2013 motion, which were not raised in the
9 September 2013 motion, the trial court erred in concluding all matters
had previously been adjudicated by entry of the involuntary dismissal.
The 20 May 2014 order is reversed.
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VI. Conclusion

Plaintiff raised allegations and sought relief in his 7 October 2013
motion for contempt and custody, which were not raised in his 9
September 2013 motion for contempt. The court was not precluded from
hearing the issues and considering the relief sought in the 7 October
2013 motion, which were not addressed in the 9 September 2013 motion.
The court erred in concluding all of plaintiff’s allegations and requests
for relief included in the 7 October 2013 motion for contempt were adju-
dicated by the court’s previous entry of an involuntary dismissal.

The 20 May 2014 order is reversed and the case is remanded to the
district court for further proceedings consistent with this opinion. In
light of our decision, it is unnecessary for us to consider defendant’s
remaining arguments, which are properly before us.

Reversed and remanded.

Judges ELMORE and DAVIS concur.

IN THE MATTER OF N.T.

No. COA14-974
Filed 17 March 2015

Termination of Parental Rights—subject matter jurisdiction—
verification of petition
The Court of Appeals vacated an order terminating respondent
father’s parental rights because the trial court lacked subject mat-
ter jurisdiction to enter the order. The petition alleging the juvenile
neglected was not properly verified, so the trial court did not obtain
subject matter jurisdiction over the matter and Wake County Human
Services did not have standing to file the motion to terminate paren-
tal rights.

Appeal by respondent-father from order entered 7 May 2014 by
Judge Monica Bousman in Wake County District Court. Heard in the
Court of Appeals 17 February 2015.

Office of the Wake County Attorney, by Roger A. Askew and Claire
A. Hunter, for petitioner-appellee Wake County Human Services.
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W. Michael Spivey for respondent-appellant father.
Poyner Spruill LLP, by Shannon E. Hoff, for guardian ad litem.

BRYANT, Judge.

Because we are bound by In re Appeal from Civil Penalty, 324
N.C. 373, 384, 379 S.E.2d 30, 37 (1989) (“Where a panel of the Court of
Appeals has decided the same issue, albeit in a different case, a sub-
sequent panel of the same court is bound by that precedent, unless it
has been overturned by a higher court.”), to acknowledge that on the
facts of this case, this issue of subject matter jurisdiction is controlled
by Fansler v. Honeycutt, 221 N.C. App. 226, 728 S.E.2d 6 (2012), we
are compelled to vacate the trial court’s orders in this matter for lack
of jurisdiction.

Respondent father appeals from an order terminating his parental
rights to his minor child, N.T. (“Ned”).! Because the trial court never
gained subject matter jurisdiction over the underlying juvenile case, and
thus, petitioner Wake County Human Services (“WCHS”) never obtained
lawful custody of Ned, we vacate the trial court’s order terminating
parental rights.

On 22 May 2012, WCHS filed a juvenile petition alleging Ned was
a neglected juvenile, having obtained non-secure custody of Ned the
previous day. By order entered 11 July 2012, the trial court concluded
Ned was a neglected juvenile and continued custody of Ned with WCHS.
WCHS worked to reunify Ned with his parents, but on 19 April 2013, the
trial court entered an order ceasing reunification efforts and changing
the permanent plan for Ned to adoption. On 24 September 2013, WCHS
filed a motion to terminate parental rights to Ned, alleging grounds of
neglect, failure to make reasonable progress to correct the conditions
that led to Ned’s removal from his home, and failure to pay a reasonable
portion for Ned’s cost of care while he was placed outside of the home.
After a four-day hearing on the motion, the trial court entered an order
on 7 May 2014 terminating the parental rights of both respondent and
Ned’s mother. Respondent filed timely notice of appeal.

Respondent’s sole argument on appeal is that the trial court lacked
subject matter jurisdiction over the termination proceeding. Respondent

1. The pseudonym “Ned” is used throughout to protect the identity of the juvenile
and for ease of reading.
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contends that because the 22 May 2012 juvenile petition was not prop-
erly verified, it did not confer subject matter jurisdiction over the under-
lying juvenile case to the trial court, and the trial court’s orders in the
juvenile case are thus void ab initio. Respondent argues that because
the court’s orders are void, WCHS was never given lawful custody of Ned
and, thus, was without standing to file the motion to terminate parental
rights. Based on precedent from this Court that we are compelled to fol-
low, we agree.

“A trial court’s subject matter jurisdiction over all stages of a juve-
nile case is established when the action is initiated with the filing of a
properly verified petition.” In re T.R.P,, 360 N.C. 588, 593, 636 S.E.2d
787, 792 (2006). Where the initial abuse, neglect, or dependency petition
in a juvenile case is not properly verified, the trial court never obtains
subject matter jurisdiction over the case and all of its orders are void ab
wnitio. Id. at 588, 636 S.E.2d at 789; see also In re S.E.P.,, 184 N.C. App.
481, 486, 646 S.E.2d 617, 621 (2007) (“In the absence of a verification a
trial court’s order is void ab initio.” (citation omitted)). Thus, where
an improperly verified petition is filed by a county department of social
services, the department never obtains custody of the juvenile from a
court of competent jurisdiction, and it lacks standing to file a petition or
motion to terminate parental rights to that juvenile. See N.C. Gen. Stat.
§§ 7B-1103(a)(3), 1104(2) (2013); e.g. S.E.P, 184 N.C. App. at 487-88, 646
S.E.2d at 621-22. This Court has held that a pleading is not properly veri-
fied where the person before whom the pleading was to be verified did
not indicate his title and nothing in the record established his author-
ity to acknowledge the verification. See Fansler, 221 N.C. App. at 230,
728 S.E.2d at 9; see also In re Green, 67 N.C. App. 501, 503, 313 S.E.2d
193, 194-95 (1984) (“[W]here it is required by statute that the petition
be signed and verified, these essential requisites must be complied with
before the petition can be used for legal purposes.” (citation omitted)).

In Fansler, the defendant appealed from trial court orders requir-
ing that he refrain from stalking and harassing the plaintiffs, Mr. and
Mrs. Fansler (Mr. and Mrs. Fansler filed individual complaints). Fansler,
221 N.C. App. 226, 728 S.E.2d 6. On appeal, this Court observed that
the plaintiffs’ individual complaints contained “no indication that either
complaint had been verified before an individual authorized to admin-
ister oaths.” Id. at 230, 728 S.E.2d at 9. Of particular pertinence to the
current case, the Fansler Court noted that in the verification section of
Mr. Fansler’s complaint, the record reflected Mr. Fansler’s signature, a
date, and a signature in the block designated for the signature of the per-
son before whom Mr. Fansler’s verification had been executed; however,
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there was no indication of the status of the person whose signature
appeared in the box. In other words, there was no indication that Mr.
Fansler’s verification had been executed before an individual authorized
to administer an oath. Id. The Fansler Court reasoned as follows:

If an action is statutory in nature, the requirement that
pleadings be signed and verified is not a matter of form,
but substance, and a defect therein is jurisdictional, leav-
ing a trial judge confronted with an unverified pleading
devoid of subject matter jurisdiction. Put another way,
where it is required by statute that the petition be signed
and verified, these essential requisites must be complied
with before the petition can be used for legal purposes,
since non-compliance renders the petition incomplete and
non-operative.

Id. at 228, 728 S.E.2d at 8 (citations and quotations omitted). Thus,
the Court held that “given the absence of any indication that either of
Plaintiffs’ complaints had been properly verified, we hold that the trial
court never obtained jurisdiction over the subject matter of these cases,
that the trial court’s orders should be vacated, and that both cases must
be dismissed.” Id. at 230, 728 S.E.2d at 9.

The instant case cannot be distinguished from Fansler. The verifi-
cation section of the initial petition alleging that Ned was a neglected
juvenile indicates that it was verified by Diamond Wimbish, an autho-
rized representative of the Director of WCHS; however, the signature of
the person before whom the petition was verified is illegible and there
is no title given for the person before whom the petition was verified.
Nothing in the record before this Court establishes that the person
before whom the petition was verified was authorized to acknowledge
the verification.2 Given the absence of any competent evidence in the

2. WCHS has filed a motion to amend the record on appeal to include an affidavit
from Wake County Magistrate Christopher H. Graves, who avers that the signature on
the petition is his and that he signed the petition in his official capacity as a magistrate.
However, this affidavit was never before the trial court and, thus, cannot be considered
on appeal. See N.C.R. App. P. 9(a), 11(c); see also, e.g., State v. Gay, 334 N.C. 467, 481, 434
S.E.2d 840, 847 (1993) (refusing to consider on appeal affidavits from the trial judge and
prosecutor regarding ex parte contact with jurors because the affidavits were not part
of the record made at trial). Accordingly, we deny WCHS’s motion to amend the record
on appeal.

Nevertheless, we acknowledge that this Court has in unpublished opinions allowed
motions to amend in circumstances where a respondent failed to challenge the verifica-
tion and/or signature on the petition before the trial court and, thus, where the trial court
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record to show that the petition was properly verified, the trial court
never obtained jurisdiction over the subject matter of the juvenile case.
Therefore, the trial court’s underlying orders are void ab initio, and thus,
WCHS lacked standing to file the motion to terminate parental rights to
Ned. See Fansler, 221 N.C. App. at 230, 728 S.E.2d at 9. Accordingly, as
the trial court did not have subject matter jurisdiction to enter the order
terminating respondent’s parental rights, we must vacate its order.

Vacated.

Judges CALABRIA and DIETZ concur.

had no opportunity to rule on the issue. Such unpublished opinions are not authority upon
which we could rely to allow a motion to amend. See N.C. R. App. 30(e)(3) (“The unpub-
lished decision of the North Carolina Court of Appeals does not constitute controlling
legal authority.”) Further, as neither the motion to amend nor the record on appeal indi-
cates that the Chief District Court Judge of Wake County authorized a magistrate to verify
petitions in emergency situations as required by North Carolina General Statutes, section
7B-404 — a necessary acknowledgement for receiving verification of an emergency peti-
tion, such as we have in the instant case — we would not consider suspending our rules
pursuant to Rule 2.
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INTEGON NATIONAL INSURANCE COMPANY, PLAINTIFF
.
DAIJAH MAURIZZIO, BY AND THROUGH HER GUARDIAN AD LiTEM, BARBARA LANGLEY, AND
JASON anpD RENAE MAURIZZIO, DEFENDANTS

No. COA14-1068
Filed 17 March 2015

Insurance—automobile accident—underinsured motorist cover-
age (UIM)—stacking policies to calculate UIM limits—under-
insured highway vehicle

The trial court did not err in a declaratory judgment case deter-
mining underinsured motorist (UIM) coverage for a single car
automobile accident, involving a grandchild in her grandmother’s
automobile, by denying plaintiff insurance company’s motion for
summary judgment and granting summary judgment in favor of
defendants. The applicable UIM coverage of the pertinent policies
could be stacked in order to calculate the UIM limits and determine
if the vehicle was an underinsured highway vehicle. The $50,000 per
person UIM coverage provided by the parents’ policy stacked on the
$50,000 UIM coverage provided by the grandmother’s policy, for a
total of $100,000 UIM coverage. This amount of UIM coverage was
greater than the $50,000 liability limits of the grandmother’s policy.
Thus, the grandmother’s vehicle was an underinsured highway vehi-
cle for the purposes of the UIM coverage claim.

Appeal by plaintiff from order entered 23 July 2014 by Judge Wayland
J. Sermons, Jr. in Beaufort County Superior Court. Heard in the Court of
Appeals 18 February 2015.

Frazier Hill & Fury, R.LLP, by Torin L. Fury, for
plaintiff-appellant.

Hardee & Hardee, L.L.P,, by Charles R. Hardee and Moulton B.
Massey, 1V, for defendants-appellees.

TYSON, Judge.

Integon National Insurance Company (“Plaintiff”) appeals from
order denying Plaintiff’s motion for summary judgment and granting the
motion for summary judgment of Daijah Maurizzio and Jason and Renae
Maurizzio (collectively, “Defendants™). We affirm.
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1. Factual Background

Both parties stipulated to the following facts: On 15 February 2011,
Destany Maurizzio (“Destany”) was operating a vehicle owned by her
grandmother, Suzanne Maurizzio (“Suzanne”). The vehicle was involved
in a single car accident. Daijah Maurizzio (“Daijah”) and Desiree’
Maurizzio (“Desiree’”) were passengers in the vehicle. Desiree’ and
Daijah suffered injuries as a result of the accident.

The vehicle operated by Destany and owned by Suzanne was
insured by Plaintiff. This policy provided $50,000 per person/$100,000
per accident in liability coverage for bodily injury and $50,000 per per-
son/$100,000 per accident in underinsured motorist coverage (“UIM
coverage”). The bodily injury claim of Desiree’ was settled within the
available liability coverage limits provided by this policy.

Daijah sustained permanent injury in this accident. Defendants
alleged expenses in excess of $200,000 were incurred to treat her
injuries. Plaintiff tendered the $50,000 per person liability limits from
Suzanne’s policy to settle Daijah’s claim pursuant to a covenant not to
enforce judgment.

Daijah was not a named insured under Suzanne’s policy, nor was she
a resident household member of Suzanne. However, she is an insured
under Suzanne’s policy for the purposes of UIM coverage, because she
was an occupant inside Suzanne’s vehicle when the accident occurred.

At the time of the accident, Daijah’s parents, Jason and Renae
Maurizzio, were insured under an automobile policy also issued by
Plaintiff. This policy provided $50,000 per person/$100,000 per acci-
dent in UIM coverage. At the time of the accident, Daijah resided with
her parents and was an insured under their policy for purposes of
UIM coverage.

On 27 August 2012, Plaintiff filed a complaint for declaratory judg-
ment. Plaintiff sought for the trial court to declare the policy issued
to Jason and Renae Maurizzio did not provide UIM coverage for this
accident.

On 8 July 2014, Defendants filed a motion for summary judgment.
Defendants contended the UIM coverage provided by Plaintiff’s policy
issued to Jason and Renae Maurizzio could be stacked on the UIM cov-
erage provided by Plaintiff’s policy issued to Suzanne for Daijah’s per-
sonal injury claim. As a result, Defendants alleged Suzanne’s vehicle
was an “underinsured motor vehicle” for purposes of Daijah’s personal
injury claim.
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On 14 July 2014, Plaintiff also filed a motion for summary judgment,
asserting Defendants were not entitled to UIM coverage. Plaintiff con-
tended North Carolina law did not permit the stacking of UIM coverage
from Suzanne’s policy with any additional UIM coverage provided to the
Defendants, because more than one claimant was injured.

The parties’ cross-motions for summary judgment were heard
and an order was entered on 23 July 2014. The order denied Plaintiff’s
motion for summary judgment and granted Defendants’ motion for
summary judgment. Judge Sermons’ order declared Plaintiff’s policies
issued to Suzanne and Daijah’s parents provided $100,000 in aggregate
UIM coverage less a $50,000 credit for the exhausted liability coverage.
The order also declared Plaintiff’s policy issued to Daijah’s parents pro-
vided Defendants with $50,000 in UIM coverage for Daijah’s personal
injury claim.

Plaintiff gave timely notice of appeal to this Court.
II. Issues

Plaintiff argues the trial court erred by granting Defendants’ motion
for summary judgment, because there were two injured parties inside
the tortfeasor vehicle.

A. Standard of Review

Summary judgment is proper where “the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the affi-
davits, if any, show that there is no genuine issue as to any material fact
and that any party is entitled to judgment as a matter of law.” N.C. Gen.
Stat. § 1A-1, Rule 56(c) (2013).

An issue is “genuine” if it can be proven by substantial
evidence and a fact is “material” if it would constitute or
irrevocably establish any material element of a claim
or a defense.

A party moving for summary judgment may prevail if it
meets the burden (1) of proving an essential element of
the opposing party’s claim is nonexistent, or (2) of show-
ing through discovery that the opposing party cannot pro-
duce evidence to support an essential element of his or her
claim. Generally this means that on undisputed aspects of
the opposing evidential forecast, where there is no genu-
ine issue of fact, the moving party is entitled to judgment
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as a matter of law. If the moving party meets this burden,
the non-moving party must in turn either show that a genu-
ine issue of material fact exists for trial or must provide an
excuse for not doing so.

Lowe v. Bradford, 305 N.C. 366, 369, 289 S.E.2d 363, 366 (1982) (cita-
tions and internal quotation marks omitted).

“In a motion for summary judgment, the evidence presented to the
trial court must be . . . viewed in a light most favorable to the non-moving
party.” Howerton v. Arai Helmet, Ltd., 3568 N.C. 440, 467, 597 S.E.2d 674,
692 (2004) (citation omitted). This Court reviews an order granting sum-
mary judgment de novo. In re Will of Jones, 362 N.C. 569, 573, 669 S.E.2d
572, 576 (2008).

B. Analysis

Pursuant to N.C. Gen. Stat. § 20-279.21(b)(4) (“the Financial
Responsibility Act”), an “underinsured highway vehicle” is defined as

a highway vehicle with respect to the ownership, main-
tenance, or use of which, the sum of the limits of liability
under all bodily injury liability bonds and insurance poli-
cies applicable at the time of the accident is less than the
applicable limits of underinsured motorist coverage for
the vehicle involved in the accident and insured under the
owner’s policy.

N.C. Gen. Stat. § 20-279.21(b)(4) (2013).

The General Assembly amended N.C. Gen. Stat. § 20-279.21(b)(4) in
2004, adding the following:

For purposes of an underinsured motorist claim asserted
by a person injured in an accident where more than one
person is injured, a highway vehicle will also be an “under-
insured highway vehicle” if the total amount actually paid
to that person under all bodily injury liability bonds and
insurance policies applicable at the time of the accident
is less than the applicable limits of underinsured motor-
ist coverage for the vehicle involved in the accident and
insured under the owner’s policy. Notwithstanding the
immediately preceding sentence, a highway vehicle shall
not be an “underinsured motor vehicle” for purposes of
an underinsured motorist claim under an owner’s policy
insuring that vehicle unless the owner’s policy insuring
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that vehicle provides underinsured motorist coverage

with limits that are greater than that policy’s bodily

ngury liability limits.
N.C. Gen. Stat. § 20-279.21(b)(4) (2013) (emphasis supplied). This
amendment was subsequently referred to as the “multiple claimant
exception” in Benton v. Hanford, 195 N.C. App. 88, 671 S.E.2d 31, disc.
review denied, 363 N.C. 744, 688 S.E.2d 452 (2009).

Prior to the 2004 amendment to the Financial Responsibility Act,
this Court decided the case of Ray v. Atlantic Cas. Ins. Co., 112 N.C.
App. 259, 435 S.E.2d 80, disc. review denied, 335 N.C. 559, 439 S.E.2d
151 (1993). In Ray, the plaintiff’s vehicle was struck head-on by another
vehicle. The plaintiff, along with two passengers in her vehicle, and the
passenger in the tortfeasor’s vehicle were all injured. Aetna Insurance
Company (“Aetna”) insured the tortfeasor’s vehicle. This policy had lia-
bility limits of $100,000 per person/$300,000 per accident.

Atlantic Casualty Insurance Company (“Atlantic Casualty”)
insured the plaintiff, and her policy had UIM limits of $100,000 per per-
son/$300,000 per accident. Aetna paid $98,000 of its liability coverage
to the injured passenger in the tortfeasor’s vehicle, leaving $202,000 in
liability coverage to be divided amongst the plaintiff and her two pas-
sengers. Id. at 260-61, 435 S.E.2d at 80-81.

When a coverage dispute arose, this Court was required to deter-
mine whether the tortfeasor’s vehicle was an “underinsured highway
vehicle.” The statute, as it existed at the time, required this Court to base
this determination on a comparison of the tortfeasor’s overall liability
coverage (not the actual liability payment) to the victim’s UIM coverage.
We held, although the liability funds available to be paid to the plaintiff
and her two passengers were less than the plaintiff’s UIM coverage, no
UIM coverage was available under the Atlantic Casualty policy because
the tortfeasor’s vehicle was not statutorily defined as an “underinsured
highway vehicle,” as the liability coverage and the UIM coverage were
the same. Id. at 262, 435 S.E.2d at 81.

The 2004 amendment to the Financial Responsibility Act changed
the rule this Court applied to reach its result in Ray. This amendment
provided an additional definition of “underinsured highway vehicle” for
situations where multiple claimants seek liability funds. Under the mul-
tiple claimant exception,

where more than one person is injured, a highway vehi-
cle will also be an “underinsured highway vehicle” if the
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total amount actually paid to that person under all bodily
injury liability bonds and insurance policies applicable at
the time of the accident is less than the applicable limits of
underinsured motorist coverage for the vehicle involved
in the accident and insured under the owner’s policy.

N.C. Gen. Stat. § 20-279.21(b)(4) (2013) (emphasis supplied).

The multiple claimant exception prevents an increase in liability
or UIM exposure of the carrier providing coverage for the tortfeasor’s
vehicle. The exception states a vehicle is not an “underinsured motor
vehicle” if the owner’s policy provides UIM coverage with limits, which
are less than or equal to that policy’s bodily injury liability limits. Id.

Plaintiff contends the multiple claimant exception applies to the
present case because there were two injured parties in the tortfeasor
vehicle. Plaintiff asserts the multiple claimant exception applies, and the
statutory amendment disallows Suzanne’s vehicle from being defined as
an “underinsured motor vehicle.” Plaintiff argues Defendants are not
entitled to any UIM coverage under either policy because the UIM limits
are equal to the liability limits. [D. Br. p. 10.] We disagree.

1. Discussion of Benton v. Hanford

This Court considered the applicability of the multiple claimant
exception in Benton v. Hanford, 195 N.C. App. 88, 671 S.E.2d 31 (2009).
In Benton, the plaintiff was injured in a single car accident in a vehicle
insured by Nationwide Mutual Insurance Company (“Nationwide”). The
Nationwide policy had liability limits of $50,000 per person/$100,000 per
accident and UIM limits of $50,000 per person/$100,000 per accident.

The plaintiff was also insured as a household resident on a
Progressive Southeastern Insurance Company (“Progressive”) policy
providing $100,000 per person UIM coverage. After Nationwide paid
the plaintiff the policy’s $50,000 liability limits, a UIM coverage dis-
pute arose. Progressive relied on the second sentence of the multiple
claimant exception and argued, as Defendant does at bar, because the
Nationwide policy provided UIM coverage with limits equal to that of
the policy’s bodily injury liability limits, the vehicle was not an “underin-
sured highway vehicle” within the meaning of the statute.

This Court noted the purpose of the Financial Responsibility Act, as
stated by our Supreme Court,

is to compensate the innocent victims of financially irre-
sponsible motorists. The Act is remedial in nature and is
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to be liberally construed so that the beneficial purpose
intended by its enactment may be accomplished. The pur-
pose of the Act . . . is best served when every provision of
the Act is interpreted to provide the innocent victim with
the fullest possible protection.

Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571, 573-74, 573 S.E.2d
118, 120 (2002) (citations and internal quotation marks omitted).

With the statutory purpose in mind, Benton held “applicable UIM
coverage may be stacked interpolicy to calculate the applicable limits of
underinsured motorist coverage for the vehicle involved in the accident
for the purpose of determining if the tortfeasor’s vehicle is an underin-
sured highway vehicle.” Benton, 195 N.C. App. at 92, 671 S.E.2d at 34
(citation and internal quotation marks omitted); see also N.C. Farm
Bureau Mut. Ins. Co. v. Bost, 126 N.C. App. 42, 50-51, 483 S.E.2d 452,
458 (holding the legislature’s use of the plural “limits” in the statutory
definition of “underinsured highway vehicle” indicates an insured may
stack all applicable UIM policies to determine if the definition is met),
disc. review denied, 347 N.C. 138, 492 S.E.2d 25 (1997).

This Court also concluded the second sentence of the multiple
claimant exception “applies only to accidents with multiple claim-
ants.” Benton, 195 N.C. App. at 94, 671 S.E.2d at 35 (emphasis supplied).
The plaintiff in Benton was the only claimant, the multiple claimant
exception did not apply, and the court utilized the general definition of
“underinsured highway vehicle.” Id.

2. Benton’s Application to Plaintiff’s Argument

Plaintiff argues the multiple claimant exception applies here
because two persons were injured. However, the enactment of the 2004
amendment following our decision in Ray and our subsequent hold-
ing in Benton clearly establish the multiple claimant exception is not
triggered simply because there were two injuries in an accident. The
multiple claimant exception applies only when the amount paid to an
individual claimant is less than the claimant’s limits of UIM coverage
after liability payments to multiple claimants. Id.

Here, two injuries resulted from the accident. Desiree’ Maurizzio’s
bodily injury claim was settled within the per person liability coverage
limits provided by Suzanne’s policy with Plaintiff. This liability payment
did not reduce the liability coverage available for Daijah’s claim. Plaintiff
tendered its full $50,000 per person liability limits from Suzanne’s pol-
icy to settle Daijah’s claim. The multiple claimant exception does not
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apply here. The amount paid to Daijah was not reduced due to liabil-
ity payments to multiple claimants. Id. This ruling is also consistent
with our appellate courts’ longstanding interpretation of the Financial
Responsibility Act as a mechanism by which innocent victims may be
compensated and provided with the fullest protection. Pennington,
356 N.C. at 573-74, 573 S.E.2d at 120; Sutton v. Aetna Cas. & Sur. Co.,
325 N.C. 259, 265, 382 S.E.2d 759, 763 (1989); Proctor v. N.C. Farm
Bureau Mut. Ins. Co., 324 N.C. 221, 225, 376 S.E.2d 761, 764 (1989).

The general definition of “underinsured highway vehicle” must be
used to determine the UIM coverage in this case. The applicable UIM
coverage of both policies may be stacked in order to calculate the
UIM limits and determine if the vehicle is an “underinsured highway
vehicle.” Benton, 195 N.C. App. at 92-93, 671 S.E.2d at 34; Bost, 126 N.C.
App. at 50-51, 483 S.E.2d at 458.

Using these guidelines, the $50,000 per person UIM coverage pro-
vided by the parents’ policy stacks on the $50,000 UIM coverage
provided by Suzanne’s policy, for a total of $100,000 UIM coverage. This
amount of UIM coverage is greater than the $50,000 liability limits of
Suzanne’s policy. Suzanne’s vehicle is an “underinsured highway vehi-
cle” for the purposes of Daijah’s UIM coverage claim. Plaintiff’s argu-
ment is overruled.

Conclusion

The trial court’s order granting summary judgment in favor of
Defendants is affirmed. We also affirm the trial court’s denial of Plaintiff’s
motion for summary judgment.

AFFIRMED.
Judges STEPHENS and HUNTER, JR. concur.
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MACON BANK, INC., PLAINTIFF
.
STEPHEN P. GLEANER, DEFENDANT

Nos. COA14-809 & COA14-810
Filed 17 March 2015

Accord and Satisfaction—affirmative defense—promissory
notes—statute of frauds—oral modification unenforceable

The trial court did not err by granting summary judgment in
favor of plaintiff bank regarding deficiency judgments for prom-
issory notes. Stephen’s affidavit constituted some evidence that
Stephen and plaintiff orally agreed to an accord and satisfaction
that modified the 2002 and 2007 promissory notes. Because both
promissory notes fell within the statute of frauds, the alleged subse-
quent oral modification also fell within the statute of frauds and was
thus unenforceable.

Estoppel—equitable estoppel—deficiency judgment—prom-
issory notes—fraud—oral modification of real property inter-
est—statute of frauds

The trial court did not err by granting summary judgment in
favor of plaintiff bank regarding deficiency judgments for prom-
issory notes. Stephen’s affidavit did not raise the factual issue of
whether plaintiff is equitably estopped from collecting deficiency
judgments on the 2002 and 2007 promissory notes. Stephen’s affida-
vit did not constitute evidence supporting the application of equi-
table estoppel. Because defendants proffered no evidence of fraud
and the alleged oral modification involved a real property interest,
defendants’ defense of equitable estoppel could not override the
statute of frauds.

Mortgages and Deeds of Trust—promissory notes—defi-
ciency—lost rents—no actual possession—no offset

The trial court did not err by granting summary judgment in
favor of plaintiff bank regarding deficiency judgments for promis-
sory notes even though defendants sought lost rents during a period
when plaintiff did not exercise actual possession of the mortgaged
property. Defendants have proffered no evidence that they are enti-
tled to an offset of the judgment amount.
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Appeal by defendants Stephen P. Gleaner and Martha K. Gleaner
from summary judgment orders entered 12 March 2014 by Judge Bradley
Letts in Superior Court, Macon County. Heard in the Court of Appeals
2 December 2014.

Van Winkle, Buck, Wall, Starnes and Davis, PA., by Esther E.
Manheimer and Lynn D. Moffa, for plaintiff-appellee.

David R. Payne, PA., by David R. Payne, for defendants-appellants.

STROUD, Judge.

In this opinion, we consolidate Case Nos. 14-809 and 14-810.
Stephen P. Gleaner appeals from the trial court’s order granting sum-
mary judgment to Macon Bank, Inc. (“plaintiff”) in Case No. 13 CVS 69,
and Stephen P. Gleaner and Martha K. Gleaner (“defendants”) appeal
from the trial court’s order granting summary judgment to Macon Bank,
Inc. in Case No. 13 CVS 456. Defendants contend that the trial court
erred in granting summary judgment in both cases, because they prof-
fered some evidence of (1) the affirmative defense of accord and satis-
faction; (2) plaintiff’s breach of the duty of good faith and fair dealing;
(3) the affirmative defense of equitable estoppel; and (4) defendants’
right to offset arising from plaintiff’s failure to account for lost rental
income. We affirm.

I. Background

On 18 January 2002, plaintiff, Stephen Gleaner, and William
Patterson, Stephen’s business partner, executed a promissory note in
which Stephen and Patterson borrowed $260,000 from plaintiff (“the
2002 promissory note”). Stephen and Patterson used the loan proceeds
to purchase undeveloped land and a rental house in Highlands, North
Carolina (“the Highlands property”). Plaintiff secured the loan by exe-
cuting a deed of trust on the Highlands property.

On 20 March 2007, plaintiff, Stephen, and Patterson executed a
bridge loan note in which Stephen and Patterson borrowed an additional
$150,000 from plaintiff (“the 2007 promissory note”). Plaintiff secured
this loan by executing another deed of trust on the Highlands property.
On 11 August 2010, plaintiff, Stephen, and Martha Gleaner, Stephen’s
wife, agreed to a loan modification of the 2007 promissory note. On
12 August 2010, plaintiff and Stephen agreed to release Patterson from
liability on the 2002 promissory note.
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On or about 30 January 2013, in Case Number 13 CVS 69, plaintiff
sued Stephen for a deficiency judgment on the 2002 promissory note.
Plaintiff alleged that Stephen had defaulted on the 2002 promissory note
and that it had foreclosed on the Highlands property. On 3 May 2013,
Stephen answered and counterclaimed for negligence, lost opportunity,
and negligent non-disclosure. On 17 July 2013, plaintiff voluntarily dis-
missed without prejudice its action against Stephen.

On 17 July 2013, in Case Number 13 CVS 456, plaintiff sued Stephen,
Martha, and Patterson for a deficiency judgment on both the 2002 and
2007 promissory notes. Plaintiff alleged that Stephen had defaulted
on the 2002 promissory note, that Stephen, Martha, and Patterson had
defaulted on the 2007 promissory note, and that it had foreclosed on the
Highlands property.

On 16 August 2013, Stephen moved to dismiss plaintiff’s second suit,
because plaintiff had improperly dismissed Stephen’s counterclaims
in the first suit. On or about 23 October 2013, in the first suit, plaintiff
moved that the trial court vacate its voluntary dismissal and reinstate
its complaint pursuant to North Carolina Rule of Civil Procedure 60(b).
See N.C. Gen. Stat. § 1A-1, Rule 60(b) (2013). On 28 October 2013, in the
first suit, the trial court vacated plaintiff’s voluntary dismissal and rein-
stated plaintiff’s claim against Stephen on the 2002 promissory note. On
28 October 2013, in the second suit, the trial court granted in part
Stephen’s motion to dismiss and dismissed plaintiff’s claim against
Stephen on the 2002 promissory note, because that claim was being
litigated in the first suit. But the trial court denied Stephen’s motion in
part and did not dismiss plaintiff’s claim against Stephen, Martha, and
Patterson on the 2007 promissory note. On 28 October 2013, plaintiff
voluntarily dismissed without prejudice its action against Patterson.

On or about 11 December 2013, in both suits, plaintiff moved for
summary judgment or judgment on the pleadings. Plaintiff proffered
an affidavit in which one of its employees averred that plaintiff’s com-
plaint was true and correct. In response, Stephen proffered an affidavit
in which he averred that, in late 2010 or early 2011, Caroline Huscusson,
plaintiff’s employee, told him to “stop making any payments on the
loans” and that plaintiff “would take care of it.” Stephen averred that he
told Huscusson that he would give plaintiff the Highlands property “in
lieu of any foreclosure or any other judgment or other losses.” Stephen
further averred that he “[e]ventually” gave plaintiff the keys to the
rental house and heard nothing from plaintiff until one year later when
he received plaintiff’s notice of foreclosure. Stephen also averred that
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he did not lease the rental house during that year because Huscusson
had said that plaintiff would be “taking care of it.”

On 10 February 2014, the trial court held a hearing on plaintiff’s
motion. On 12 March 2014, the trial court granted summary judgment
to plaintiff in both suits. In the first suit, the trial court awarded plaintiff
$45,864.29 plus interest against Stephen, and in the second suit, the trial
court awarded $106,605.51 plus interest against Stephen and Martha. On
20 March 2014, Stephen gave timely notice of appeal in the first suit, and
Stephen and Martha gave timely notice of appeal in the second suit.

II. Standard of Review

We review a trial court’s summary judgment order de novo and
view the evidence in the light most favorable to the non-movant. Erthal
v. May, N.C. App. __, __ , 736 S.E.2d 514, 517 (2012), appeal dis-
missed and disc. rev. denied, 366 N.C. 421, 736 S.E.2d 761 (2013). We
engage in a two-part analysis of whether:

(1) the pleadings, depositions, answers to inter-
rogatories, and admissions on file, together
with the affidavits, show that there is no gen-
uine issue as to any material fact; and (2) the
moving party is entitled to judgment as a matter
of law.

Summary judgment is appropriate if: (1) the non-moving
party does not have a factual basis for each essential ele-
ment of its claim; (2) the facts are not disputed and only a
question of law remains; or (3) if the non-moving party is
unable to overcome an affirmative defense offered by the
moving party.

Id. at ___, 736 S.E.2d at 517 (citations and quotation marks omitted). We
review a trial court’s interpretation of a contract de novo, since it is a
question of law. Harris v. Ray Johnson Constr. Co., 139 N.C. App. 827,
829, 534 S.E.2d 653, 654 (2000).

III. Accord and Satisfaction

[1] Defendants contend that the trial court erred in granting summary
judgment, because Stephen’s affidavit constitutes some evidence that
Stephen and plaintiff orally agreed to an accord and satisfaction
that modified the 2002 and 2007 promissory notes.! Defendants assert

1. Defendants also characterize the alleged oral modification as a compromise and
settlement. The doctrines of accord and satisfaction and compromise and settlement carry
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that Stephen and plaintiff orally agreed to an accord in which Stephen
would give plaintiff the Highlands property in satisfaction of the out-
standing debt.

An accord and satisfaction is compounded of the two ele-
ments enumerated in the term. An accord is an agreement
whereby one of the parties undertakes to give or perform,
and the other to accept, in satisfaction of a claim, liqui-
dated or in dispute, and arising either from contract or
tort, something other than or different from what he is,
or considers himself, entitled to; and a satisfaction is the
execution, or performance, of such an agreement.

In re Foreclosure of Five Oaks Recreational Ass'n, Inc., 219 N.C. App.
320, 326, 724 S.E.2d 98, 102 (2012) (quotation marks omitted).

Plaintiff responds that the statute of frauds renders the alleged oral
modification unenforceable under N.C. Gen. Stat. § 22-5 (2009). N.C.
Gen. Stat. § 22-5 provides:

No commercial loan commitment by a bank, savings and
loan association, or credit union for a loan in excess of
fifty thousand dollars ($50,000) shall be binding unless
the commitment is in writing and signed by the party to
be bound. As used in this section, the term “commercial
loan commitment” means an offer, agreement, commit-
ment, or contract to extend credit primarily for business
or commercial purposes and does not include charge or
credit card accounts, personal lines of credit, overdrafts,
or any other consumer account. Offers, agreements, com-
mitments, or contracts to extend credit primarily for aqua-
culture, agricultural, or farming purposes are specifically
exempted from the provisions of this section.

N.C. Gen. Stat. § 22-5. “When the original agreement comes within the
Statute of Frauds, subsequent oral modifications of the agreement are

the following two distinctions: (1) performance is necessary to complete an accord and
satisfaction but is not necessary to complete a compromise and settlement; and (2) an
accord and satisfaction may be based upon an undisputed or liquidated claim, whereas a
compromise and settlement must be based upon a disputed claim. Bizzell v. Bizzell, 247
N.C. 590, 601, 101 S.E.2d 668, 676, cert. denied, 358 U.S. 888, 3 L. Ed. 2d 115 (1958). Here,
defendants contend that, under the oral modification, Stephen performed by giving the
Highlands property to the bank, and the parties do not dispute the amounts that defen-
dants originally owed under the 2002 and 2007 promissory notes. Accordingly, the alleged
agreement would constitute an accord and satisfaction, rather than a compromise and
settlement. See id., 101 S.E.2d at 676.
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ineffectual.” Clifford v. River Bend Plantation, Inc., 312 N.C. 460, 465,
323 S.E.2d 23, 26 (1984).

Both the 2002 and 2007 promissory notes qualify as a “commercial
loan commitment” exceeding $50,000 under N.C. Gen. Stat. § 22-5. Under
the 2002 promissory note, plaintiff lent $260,000 so that Stephen and
his real estate business partner could purchase the undeveloped land
and the rental house as an investment. See N.C. Gen. Stat. § 22-5. Under
the 2007 promissory note, plaintiff lent $150,000 to Stephen and his real
estate business partner. See id. Defendants assert that, in late 2010 or
early 2011, Stephen and plaintiff orally agreed to a modification of the
2002 and 2007 promissory notes. But because both promissory notes
fall within the statute of frauds, we hold that this alleged subsequent
oral modification also falls within the statute of frauds and is thus unen-
forceable. See Clifford, 312 N.C. at 465, 323 S.E.2d at 26. Accordingly, we
hold that defendant’s affidavit does not constitute evidence of accord
and satisfaction.2

IV. Equitable Estoppel

[2] Defendants next contend that Stephen’s affidavit raises the factual
issue of whether plaintiff is equitably estopped from collecting defi-
ciency judgments on the 2002 and 2007 promissory notes.

The doctrine of estoppel rests upon principles of
equity and is designed to aid the law in the administration
of justice when without its intervention injustice would
result. In appropriate cases, equitable estoppel may over-
ride the statute of frauds so as to enforce an otherwise
unenforceable agreement. When faced with oral agree-
ments involving real property interests, our courts have
limited the application of the equitable estoppel doctrine
to situations where the party seeking to invoke the stat-
ute of frauds has engaged in “plain, clear and deliberate
fraud.” The rationale for applying the equitable estoppel
doctrine is quite obvious: A party who engages in fraud

2. Defendants also assert that plaintiff breached the duty of good faith and fair deal-
ing implied in every contract. See Maglione v. Aegis Family Health Ctrs., 168 N.C. App.
49, 56, 607 S.E.2d 286, 291 (2005). But in light of our holding that the alleged oral modi-
fication is not a valid contract, we hold that defendants have proffered no evidence that
plaintiff breached the implied duty of good faith and fair dealing. Defendants also mention
the legal theory of negligent non-disclosure but do not provide any supporting argument.
Accordingly, we do not address this issue. See N.C.R. App. P. 28(b)(6) (“Issues not pre-
sented in a party’s brief, or in support of which no reason or argument is stated, will be
taken as abandoned.”).
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should not be permitted to shield itself from liability
through the use of a statute which our legislature specifi-
cally designed to prevent fraud.

B & F Slosman v. Sonopress, Inc., 148 N.C. App. 81, 85-86, 557 S.E.2d
176, 179-80 (2001) (citations and quotation marks omitted), disc. rev.
denied, 355 N.C. 283, 560 S.E.2d 795 (2002). The essential elements of
actual fraud are: (1) a false representation or concealment of a material
fact, (2) reasonably calculated to deceive, (3) made with an intent to
deceive, (4) which does in fact deceive, (5) resulting in damage to the
injured party. Forbis v. Neal, 361 N.C. 519, 526-27, 649 S.E.2d 382, 387
(2007).

Stephen did not aver in his affidavit that plaintiff intended to deceive
him and thus defendants have not proffered any evidence of actual
fraud. See id., 649 S.E.2d at 387. Because defendants have proffered no
evidence of fraud and the alleged oral modification involves a real prop-
erty interest, we hold that defendants’ defense of equitable estoppel can-
not override the statute of frauds. See Slosman, 148 N.C. App. at 85-86,
557 S.E.2d at 180. Accordingly, we hold that Stephen’s affidavit does not
constitute evidence supporting the application of equitable estoppel.

V. Right to Offset

[3] Defendants further contend that Stephen’s affidavit constitutes
some evidence that they are entitled to an offset of the judgment
amount. Defendants assert that plaintiff owes them lost rent from the
date Stephen gave plaintiff the keys to the rental house to the date of
foreclosure, because, as a mortgagee-in-possession, plaintiff had a duty
to account for rent. Here, plaintiff secured both loans by executing
deeds of trust on the Highlands property.

North Carolina is considered a title theory state with
respect to mortgages, where a mortgagee does not receive
a mere lien on mortgaged real property, but receives legal
title to the land for security purposes. In North Carolina,
deeds of trust are used in most mortgage transactions,
whereby a borrower conveys land to a third-party trustee
to hold for the mortgagee-lender, subject to the condition
that the conveyance shall be void on payment of debt at
maturity. Thus, in North Carolina, the trustee holds legal
title to the land.

Countrywide Home Loans, Inc. v. Reed, 220 N.C. App. 504, 509, 725
S.E.2d 667, 671 (2012).
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A mortgagee after default is entitled to possession of
the mortgaged premises, and, to secure possession, may
maintain an action against the mortgagor. But [a] mort-
gagee’s right to possession is only for the better security
of the debt owing to him. When he takes possession he
becomes liable to keep such premises in usual repair
and to account for the rents and profits received, in a
settlement of the mortgage debts. The rents with which
a mortgagee or trustee in possession is chargeable are
applicable as credits on the debt secured by the mortgage.
A mortgagee has no right to possession except to assure
payment of the debt or performance of other conditions
of the mortgage.

Gregg v. Williamson, 246 N.C. 356, 359, 98 S.E.2d 481, 484 (1957) (cita-
tions and quotation marks omitted). A mortgagee-in-possession must
pay the “highest fair rent” and becomes responsible for “all such acts or
omissions as would . . . constitute claims on an ordinary tenant, because
by entry and possession he makes himself ‘tenant of the land[.]’”
Green v. Rodman, 150 N.C. 145, 147, 63 S.E. 732, 734 (1909) (quotation
marks omitted).

To qualify as a mortgagee-in-possession, a mortgagee must exercise
“actual possession of the physical property to the exclusion of [the mort-
gagor].” 24th & Dodge v. Acceptance Ins. Co., 690 N.W.2d 769, 774 (Neb.
2005) (citing In re Olick, 221 B.R. 146, 1566-567 (Bankr. E.D. Pa. 1998),
U.S. Fid. & Guar. v. Old Orchard Plaza, 672 N.E.2d 876, 882 (1ll. App.
Ct. 1996), and Prince v. Brown, 856 P.2d 589 (Okla. Civ. App. 1993)).
In other words, a mortgagee must exercise more than mere construc-
tive possession to become a mortgagee-in-possession. Id. A person has
constructive possession when he “has the intent and capability to main-
tain control and dominion over [the property]” despite not having actual
possession. State v. Lakey, 183 N.C. App. 652, 656, 645 S.E.2d 159, 161
(2007) (discussing constructive possession in a criminal law context).

In his affidavit, Stephen avers that he told Huscusson that he would
give plaintiff the Highlands property and that he “[e]ventually” gave
plaintiff the keys to the rental house. Although defendants arguably have
proffered some evidence that plaintiff had constructive possession of
the rental house upon delivery of the keys, defendants proffer no evi-
dence that plaintiff exercised actual possession of the rental house or
that they were excluded from the rental house. See 24th & Dodge, 690
N.W.2d at 774. Accordingly, we hold that plaintiff was not a mortgagee-
in-possession and thus need not account for any lost rental income. See
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id. (holding that a mortgagee who acts upon an assignment of rents
without taking actual possession of the mortgaged property had no duty
to collect rents); Peugh v. Davis, 113 U.S. 542, 544, 28 L. Ed. 1127, 1128
(1885) (holding that a mortgagee was not liable for rent when the mort-
gagee’s possession of the mortgaged property was merely constructive
and the property was vacant and worthless).

Defendants’ reliance on Mills v. Building & Loan Assn. is mis-
placed. See 216 N.C. 668, 671, 6 S.E.2d 549, 551 (1940). There, a mortgagor
sued a mortgagee for rents and profits received after the mortgagee had
foreclosed on the mortgaged property, had purchased the property at
the foreclosure sale, and had begun possession. Id. at 666, 6 S.E.2d
at 550. The North Carolina Supreme Court held that the foreclosure was
wrongful and reversed the trial court’s decision to dismiss the mortgag-
or’s action. Id. at 671, 6 S.E.2d at 553. In contrast, here, defendants seek
lost rents during a period when plaintiff did not exercise actual posses-
sion of the mortgaged property. Accordingly, we hold that defendants
have proffered no evidence that they are entitled to an offset of the
judgment amount.

VI. Conclusion

For the foregoing reasons, we affirm the trial court’s orders granting
summary judgment to plaintiff.

Affirmed.
Judges CALABRIA and McCULLOUGH concur.



IN THE COURT OF APPEALS 55

STATE v. GRULLON
[240 N.C. App. 55 (2015)]

STATE OF NORTH CAROLINA
V.
FRANKLIN MARCUS GRULLON, JR.

No. COA14-104
Filed 17 March 2015

1. Appeal and Error—invited error—re-reading of jury instruc-
tions—failure to object

In his trial for murder and robbery charges, defendant did not
invite error when he failed to object to the trial court re-reading the
instructions to the jury.

2. Homicide—first-degree murder—lying in wait—intent

In defendant’s trial for first-degree murder, the trial court did not
err by instructing the jury on a lying in wait theory of murder. There
was sufficient evidence that defendant assaulted the victim after
lying in wait, proximately causing his death. There is no requirement
that the defendant have intended or expected the victim to die as a
result of the assault.

3. Homicide—first-degree murder—merger doctrine—multiple
theories of conviction

In defendant’s trial resulting in convictions for first-degree mur-

der, attempted robbery, and conspiracy to commit armed robbery,

the trial court properly did not arrest judgment on one of defen-

dant’s convictions for attempted robbery. Because the jury found

defendant guilty of first-degree murder under the theories of both

felony murder and lying in wait, felony murder was not the sole

theory of first-degree murder and the merger doctrine did not apply.

Appeal by defendant from judgments entered 27 August 2013 by
Judge Robert T. Sumner in Mecklenburg County Superior Court. Heard
in the Court of Appeals 4 June 2014.

Attorney General Roy Cooper, by Special Deputy Attorney General
Sonya Calloway-Durham, for the State.

Appellate Defender Staples S. Hughes, by Assistant Appellate
Defender Paul M. Green, for defendant-appellant.
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GEER, Judge.

Defendant Franklin Marcus Grullon, Jr. appeals his convictions of
first degree murder, attempted robbery, and conspiracy to commit armed
robbery. Defendant argues primarily that the trial court erred in instruct-
ing the jury on a lying in wait theory of first degree murder because the
State offered no evidence that defendant had a “deadly purpose” to Kill.
However, because our courts do not require proof of a specific intent
to kill -- which we hold is synonymous with a deadly purpose to kill
--in order to support a lying in wait theory of murder, and because the
evidence presented at trial was sufficient to support a jury instruction
regarding lying in wait, we find no error.

Facts

The State’s evidence tended to show the following facts. In the
winter of 2009, defendant became acquainted with Raymond Ervin and
stayed at Ervin’s apartment in Charlotte, North Carolina several times.
Ervin had previously sold drugs with Jonathan Crawford. While staying
at Ervin’s apartment, defendant saw Crawford’s car and noted that it had
valuable tire rims that were worth $10,000.00 or more. This prompted
defendant -- under the pretense of wanting to get involved in drug deal-
ing - to begin asking Ervin for information about Crawford and his car.

After several weeks, defendant formulated a plan to rob Crawford.
When defendant told Ervin about his plan, Ervin informed defendant
that Crawford did not carry a gun and that Crawford often frequented
the Chocolate City Club in South Carolina, stopping afterward at a Hess
24-hour gas station.

On 7 January 2010, defendant engaged in a three-way phone call
with his girlfriend and mother of his son, Lizzette Drumgo, and Jasmine
Johnson. Throughout the call, Ervin could be heard in the background,
sometimes instructing defendant on what to say. The four formulated
a plan for Johnson to text Crawford, pretending to have met him at the
Chocolate City or the Hess station. Johnson would then lure Crawford
to an empty apartment where the group could rob him.

Johnson texted Crawford as planned. Although Crawford was ini-
tially skeptical of Johnson’s story regarding their purported encoun-
ter, he eventually believed it had occurred. Johnson continued to text
with Crawford, and on the evening of 9 January 2010, Johnson met with
Ervin, Drumgo, and defendant at Ervin’s apartment and texted Crawford
in order to lure him to the apartment to rob him. Crawford did not
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immediately reply, and Johnson began to feel sick and went home prior
to any response from Crawford. Defendant decided to still go through
with the plan, however, and had Drumgo begin texting Crawford, pre-
tending to be Johnson using another phone.

Crawford was driving to a club with his friend Kelvin Clark when
Crawford received Drumgo’s texts and agreed to meet at the apartment
complex where defendant, Drumgo, and Ervin were setting the stage for
the robbery. Defendant told Ervin to wait for Drumgo to bring Crawford
and Clark to the darkened apartment and then to grab one of the men
while defendant came out from under the stairs and held the gun on the
other. Defendant then hid under a dark stairwell with a gun, waiting for
Crawford and Clark to arrive.

When Crawford and Clark arrived at the apartment complex,
Drumgo met them and took them down to the darkened apartment.
Immediately after Drumgo went to turn on the lights, leaving Crawford
and Clark alone in the doorway, Crawford and Clark were pushed into
the apartment from behind.

Either Ervin or defendant had a gun and dark cloth wrapped around
his head and said something like, “You know what this is.” Either
Crawford or Clark responded, “we ain’t got nothing.” There was a scuffle
with one or two gunshots, and Clark fell to the floor while Crawford
dove through a window, ran into the woods, and called 911. Clark died
minutes later from a gunshot wound through the chest.

Panicked, defendant, Ervin, and Drumgo fled, leaving Clark on the
floor along with his jewelry and over $1,300.00 in his wallet. Drumgo was
later found at defendant’s mother’s house, and Ervin and defendant were
arrested four days later in an abandoned apartment they had broken
into in Fayetteville.

Defendant was tried in Mecklenburg County Superior Court on
charges of first degree murder, robbery with a dangerous weapon, and
conspiracy to commit robbery with a dangerous weapon. On 27 August
2013, the jury returned verdicts finding defendant guilty of first degree
murder, two counts of robbery with a dangerous weapon, and one count
of conspiracy to commit robbery with a dangerous weapon. The trial
court sentenced defendant to life imprisonment without parole for the
first degree murder charge, followed by two consecutive presumptive-
range terms of 73 to 97 months imprisonment for two counts of
attempted robbery with a dangerous weapon and a concurrent term
of 29 to 44 months imprisonment for conspiracy to commit armed
robbery. Defendant timely appealed to this Court.
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Discussion

[1] Defendant first argues that there was insufficient evidence to sup-
port a jury instruction on lying in wait. In examining the sufficiency of
the evidence supporting a jury instruction on appellate review, “‘[a]ll
evidence actually admitted, both competent and incompetent, which is
favorable to the State must be considered.’” State v. Woodard, 324 N.C.
227, 230, 376 S.E.2d 753, 755 (1989) (quoting State v. Bullard, 312 N.C.
129, 160, 322 S.E.2d 370, 388 (1984)). “‘[T]he evidence must be consid-
ered by the court in the light most favorable to the State, and the State is
entitled to every reasonable inference to be drawn from the evidence.””
Id., 376 S.E.2d at 754-55 (quoting Bullard, 312 N.C. at 160, 322 S.E.2d at
387-88). We review the trial court’s decision to give the instruction de
novo. State v. Osorto, 196 N.C. App. 458, 466, 675 S.E.2d 144, 149 (2009).

The State contends that defendant has waived the right to appeal
the issue. Although the State concedes that defendant initially objected
to the instruction, the State argues that defendant then waived his objec-
tion by later not objecting when the court gave a verbatim repetition of
the contested instruction.

Because a “defendant is not prejudiced by . . . error resulting from
his own conduct[,]” N.C. Gen. Stat. § 15A-1443(c) (2013), “‘a defendant
who invites error . . . waive[s] his right to all appellate review concern-
ing the invited error, including plain error review.”” State v. Goodwin,
190 N.C. App. 570, 574, 661 S.E.2d 46, 49 (2008) (quoting State v. Barber,
147 N.C. App. 69, 74, 554 S.E.2d 413, 416 (2001)). In arguing invited
error, the State relies exclusively on State v. Wilkinson, 344 N.C. 198,
474 S.E.2d 375 (1996).

In Wilkinson, the Supreme Court held that the defendant invited
error regarding the instruction because the defendant “did not object
to the charge as given,” but instead “agreed at the charge conference to
have the instruction given as it was” by saying, “ ‘That will be fine.”” Id.
at 235, 474 S.E.2d at 395, 396. The Court held: “‘Since [the defendant]
asked for the exact instruction that he now contends was prejudicial,
any error was invited error.’” Id. at 214, 474 S.E.2d at 383 (quoting State
v. McPail, 329 N.C. 636, 644, 406 S.E.2d 591, 596 (1991)).

In this case, however, defendant only assented when the trial court
proposed re-reading the instructions in response to a direct jury question:

[THE COURT:] [The question] says, need judge’s
guidelines . . . [regarding] the law on the first-degree mur-
der charge. . ..
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... I understand his question to ask me to repeat the
instructions, the substantive instructions for the two first-
degree murder charges. And that’s what I would propose
to do.

Defendant responded to the trial court’s proposal to repeat the instruc-
tions by stating, “If you wish to repeat them, that seems to make sense.”
The court then repeated the lying in wait instruction to the jury without
further objection by defendant.

However, because the trial court had already decided the issue
regarding the sufficiency of the evidence to support the lying in wait
instruction, overruling defendant’s objection, defendant did not invite
error by failing to repeat that objection when the trial court proposed
responding to the jury question by re-reading the exact same instruc-
tions the jury had already heard once. The State cites no authority, nor
have we found any authority, holding that a defendant invites error when
his objection to an instruction is overruled, and the defendant does not
repeat that objection when the judge simply re-reads the instruction
upon jury request. Compare Goodwin, 190 N.C. App. at 574, 661 S.E.2d
at 49 (“[The defendant’s] attorney specifically requested that the jury not
be instructed as to self-defense, and thus [the] defendant [invited the
error.]”). We therefore conclude that defendant did not invite error by
failing to renew his objection, and the jury instruction issue is properly
preserved for appellate review.

[2] We turn next to defendant’s main contention that the trial court
erred in instructing the jury on a lying in wait theory of murder due to
insufficient evidence regarding defendant’s intent. Defendant contends
that the State must present evidence that “lying in wait was the perpetra-
tor’s ‘means of’ accomplishing a ‘murder’” and that, when lying in wait,
defendant had a “deadly purpose” or “ ‘purpose to kill.”” (Quoting N.C.
Gen. Stat. § 14-17(a) (2013); State v. Leroux, 326 N.C. 368, 375, 390 S.E.2d

314, 320 (1990).) Our Supreme Court has, however, held otherwise.

N.C. Gen. Stat. § 14-17(a) defines murder generally and provides in
pertinent part that:

A murder which shall be perpetrated by means of a nuclear,
biological, or chemical weapon of mass destruction as
defined by G.S. 14-288.21, poison, lying in wait, impris-
onment, starving, torture, or by any other kind of willful,
deliberate, and premeditated killing, or which shall be
committed in the perpetration or attempted perpetration
of any arson, rape or a sex offense, robbery, kidnapping,
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burglary, or other felony committed or attempted with the
use of a deadly weapon shall be deemed to be murder in
the first degree . . . .

Our Supreme Court has construed the statute as separating first
degree murder into four distinct classes:

“(1) murder perpetrated by means of poison, lying in
wait, imprisonment, starving or torture; (2) murder per-
petrated by any other kind of willful, deliberate and
premeditated Kkilling; (3) murder committed in the perpe-
tration or attempted perpetration of certain enumerated
felonies; and (4) murder committed in the perpetration or
attempted perpetration of any other felony committed
or attempted with the use of a deadly weapon.”

State v. Evangelista, 319 N.C. 152, 157, 353 S.E.2d 375, 380 (1987) (quot-
ing State v. Johnson, 317 N.C. 193, 202, 344 S.E.2d 775, 781 (1986)).

North Carolina defines “first-degree murder perpetrated by means
of lying in wait” as “‘a killing where the assassin has stationed himself
or is lying in ambush for a private attack upon his victim.”” Leroux, 326
N.C. at 375, 390 S.E.2d at 320 (quoting State v. Allison, 298 N.C. 135, 147,
257 S.E.2d 417,425 (1979)). Our Supreme Court has specifically held that
“[pJremeditation and deliberation are not elements of the crime of first-
degree murder perpetrated by means of lying in wait, nor is a specific
intent to kill. The presence or absence of these elements is irrelevant.”
Id. “[L]ying in wait is a physical act” and “does not require a finding of
any specific intent.” State v. Baldwin, 330 N.C. 446, 461, 462, 412 S.E.2d
31, 40-41 (1992).

A requirement that the State prove a “deadly purpose” or a “pur-
pose to Kkill” is no different than requiring proof of a deadly intent or an
intent to kill. “Purpose” is a synonym for “intent” and, therefore, our
Supreme Court’s precedent forecloses defendant’s contention.

As the Supreme Court has previously held, “[hJomicide by lying in
wait is committed when: the defendant lies in wait for the victim, that
is, waits and watches for the victim in ambush for a private attack on
him, intentionally assaults the victim, proximately causing the victim’s
death.” State v. Camacho, 337 N.C. 224, 231,446 S.E.2d 8, 12 (1994) (inter-
nal citations omitted). In other words, a defendant need not intend, have
a purpose, or even expect that the victim would die. The only require-
ment is that the assault committed through lying in wait be a proximate
cause of the victim’s death.
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Defendant points to references in Supreme Court opinions to a
defendant’s “purpose to kill” the victim. See, e.g., Allison, 298 N.C. at
148, 257 S.E.2d at 425. The Court in Allison, however, referenced the
“purpose to kill” only if the victim is aware of the defendant’s presence:
“If one places himself in a position to make a private attack upon his
victim and assails him at a time when the victim does not know of the
assassin’s presence or, if he does know, is not aware of his purpose to
kill him, the killing would constitute a murder perpetrated by lying in
wait.” Id. (emphasis added). See also Leroux, 326 N.C. at 375, 390 S.E.2d
at 320 (holding that for lying in wait instruction, defendant “need not
be concealed, nor need the victim be unaware of his presence[,]” but if
victim does know of defendant’s presence, then victim must be unaware
of defendant’s purpose to kill him). As our Supreme Court explained,
Leroux and Allison hold “that a lying in wait killing requires some sort
of ambush and surprise of the victim.” State v. Lynch, 327 N.C. 210, 217,
393 S.E.2d 811, 815 (1990). Consequently, when the defendant is not
concealed and the victim is aware of the defendant’s presence, then the
ambush and surprise required for lying in wait is supplied by the victim’s
lack of awareness that the defendant has a purpose or intent to kill the
victim. Since, in this case, defendant does not dispute that he hid under
a darkened staircase for the purpose of robbing the victim, there was no
need of any further showing of ambush and surprise.

In support of his contention that the State must show a “deadly pur-
pose,” defendant also cites several secondary sources: Homicide: What
Constitutes “Lying in Wait,” 89 A.L.R.2d 1140 § 1b (stating that lying in
wait contains a “mental element[]” of “purpose or intent to inflict bodily
injury or to kill” another), and 40 Am. Jur. 2d Homicide § 42 (using
nearly identical language to describe “[w]hat constitutes lying in wait”).
These authorities demonstrate that “purpose” and “intent” are synon-
ymous - therefore, those authorities define lying in wait in a manner
inconsistent with our Supreme Court. However, “[the Court of Appeals]
has no authority to overrule decisions of [the] Supreme Court and
[has] the responsibility to follow those decisions until otherwise ordered
by the Supreme Court.” Dunn v. Pate, 334 N.C. 115, 118, 431 S.E.2d 178,
180 (1993) (internal quotation marks omitted).

With respect to the sufficiency of the evidence to support a lying
in wait instruction under controlling Supreme Court precedent, our
Supreme Court has upheld inclusion of the instruction in similar cases
involving an intent to ambush a victim for the purpose of committing a
robbery. See, e.g., State v. Richardson, 346 N.C. 520, 527, 488 S.E.2d 148,
152 (1997) (upholding lying in wait instruction when evidence tended
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to show defendant went to store where victim worked “so he could get
some money,” waited in a parked car until closing, attacked victim as
she left store, killed her, then broke into store using victim’s keys); State
v. Joyner, 329 N.C. 211, 214, 404 S.E.2d 653, 654 (1991) (upholding lying
in wait instruction when evidence tended to show defendant waited
behind trailer, killed his victim, and later explained that “he had been
thinking for a few days about robbing the victim but did not want to do
so in a place where the victim could see him”).

Here, over the course of several weeks defendant formulated a plan
to rob the victim and then waited underneath a darkened staircase for
the opportunity to do so. Like Richardson, where the initial rationale
for the concealed attack on the victim was to “get some money” but
nevertheless ended in murder, 346 N.C. at 527, 488 S.E.2d at 152, here,
the attack by defendant also was for the purpose of robbery but ended in
murder. Consequently, viewing the evidence in the light most favorable
to the State, the lying in wait instruction was sufficiently supported by
the evidence.

[3] Additionally, defendant argues that at least one of the attempted
robbery convictions should be arrested due to the merger doctrine. The
merger doctrine provides that “when the sole theory of first-degree mur-
der is the felony murder rule, a defendant cannot be sentenced on the
underlying felony in addition to the sentence for first-degree murder|.]”
State v. Wilson, 345 N.C. 119, 122, 478 S.E.2d 507, 510 (1996). However,
because the jury found defendant guilty of first degree murder based
upon both felony murder and lying in wait, and we have upheld the con-
viction based on lying in wait, the trial court properly did not arrest judg-
ment on defendant’s conviction of attempted robbery. See id. at 122-23,
478 S.E.2d at 510 (holding that “defendant can only be punished for both
murder and the underlying felony” if convicted “of first-degree murder
under [multiple] theories”).

No error.

Judges BRYANT and CALABRIA concur.
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1. Evidence—hearsay—opinion—minor sex assault victim’s
changed demeanor—no plain error or abuse of discretion

The trial court did not commit plain error in a first-degree rape
and indecent liberties with a child case by allowing the victim’s
mother to provide certain hearsay testimony, nor did it abuse its dis-
cretion in allowing the mother to offer an opinion as to changes she
observed in her daughter’s behavior after the assault. The mother’s
response constituted a shorthand statement of fact and therefore
did not qualify as improper lay opinion testimony under Rule 701.
Further, it was improbable that the jury’s finding of guilt would have
differed if the trial court had excluded the testimony.

2. Jury—jury instruction—use of iPads and tablet computers by
jurors for notetaking
The trial court did not commit plain error in a first-degree rape
and indecent liberties with a child case by giving its jury instruction
on the use of iPads and tablet computers after authorizing their use
by the jurors for note-taking purposes.

3. Sentencing—aggravated sentence—remanded for resentencing

The trial court erred in a first-degree rape and indecent liber-
ties with a child case by sentencing defendant to an aggravated sen-
tence. The case was remanded to the trial court for resentencing
with instructions to conduct further proceedings.

Appeal by Defendant from judgments entered 5 December 2013 by
Judge A. Moses Massey in Forsyth County Superior Court. Heard in the
Court of Appeals 3 December 2014.

Attorney General Roy A. Cooper, 111, by Assistant Attorney General
Margaret A. Force, for the State.

Cheshire Parker Schneider & Bryan, PLLC, by John Keating Wiles,
for the Defendant.
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DILLON, Judge.

Robert Arthur Pace (“Defendant”) appeals from judgments entered
upon a jury verdict finding him guilty of first-degree rape and indecent
liberties with a child. We find no error in part and we vacate in part with
instructions to the trial court to conduct further proceedings consistent
with this opinion.

I. Background

The evidence tended to show the following: On 16 September 1989,
an unknown male intruder broke into the room where the victim, a
female, was sleeping. The victim was seven years old at the time. The
intruder ordered the victim to turn over on her stomach; he pulled down
her panties; he licked her anal area; and he began to penetrate her vagi-
nally and anally while holding the blade of a knife to her nose. When he
had finished, he escaped out the window.

The victim’s mother took her to the emergency room after the inci-
dent. While there, a doctor examined the victim and also processed a
rape Kkit, sealing it and handing it over to police.

Thereafter, the case went cold for many years. In 2013, however,
an agent with the State Bureau of Investigation (“SBI”) determined that
DNA present on the victim’s panties, stored with the rape kit, matched
a DNA profile now present in CODIS, the State’s Combined DNA Index
System, a database of DNA samples taken from convicted offenders.
Based on that match, the State came to suspect Defendant. The State
obtained an additional sample of Defendant’'s DNA to compare to the
DNA detected on the victim’s panties. Based on that comparison, the SBI
agent confirmed the match.

Defendant was indicted on various charges in connection with
the 1989 attack. He was tried by a jury, which found him guilty of one
count of first-degree rape and one count of taking indecent liberties with
a child.

The trial court entered separate judgments on each conviction, sen-
tencing Defendant to life in prison for first-degree rape and an additional
ten years in prison for indecent liberties, and ordering that the sentences
run consecutively. Defendant entered his notice of appeal in open court.!

1. Defendant appears to have entered his notice of appeal prematurely, after the jury
returned its verdict but before the court imposed a sentence, and has, therefore, petitioned
this Court for writ of certiorari. We hereby grant Defendant’s petition.
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II. Analysis

Defendant essentially makes three arguments on appeal, which we
address in turn.

A. Evidentiary Issues

[1] Defendant’s first argument concerns the trial testimony of the vic-
tim’s mother. Specifically, Defendant contends that the trial court com-
mitted plain error in allowing her to provide certain hearsay testimony
and that the court abused its discretion in allowing her to offer an opin-
ion as to changes she observed in her daughter’s behavior after the
assault. We disagree.

“Unpreserved error . . . is reviewed only for plain error.” State
v. Lawrence, 365 N.C. 506, 512, 723 S.E.2d 326, 330 (2012). “For error to
constitute plain error, a defendant must demonstrate that a fundamen-
tal error occurred . . . [that] had a probable impact on the jury’s find-
ing[.]” Id. at 518, 723 S.E.2d at 334 (internal marks and citation omitted)
(emphasis added).

In the present case, the victim’s mother testified that when she took
her daughter to counseling, she was told, “[s]Jomething violent has hap-
pened to her.” Assuming, arguendo, that this testimony constituted inad-
missible hearsay — as evidence that the alleged sexual assault in fact
occurred, see N.C. Gen. Stat. § 8C-1, Rules 801, 802 (2013), Defendant
failed to object to this testimony, and we do not believe the trial court’s
failure to strike the testimony on its own motion had a probable impact
on the jury’s verdict. See Lawrence, 365 N.C. at 518, 723 S.E.2d at 334.
Rather, the State presented substantial, uncontradicted evidence that
the assault in fact occurred and that Defendant was the perpetrator. The
victim described the assault in detail during her testimony. The emer-
gency room doctor testified to the presence of “lacerations or large
bruises” on the victim. The State tendered experts in DNA analysis and
forensic serology who both testified to the presence of semen on the
victim’s panties. One expert in DNA analysis stated that the sperm found
on the victim’s panties matched Defendant’s DNA, and that “[t]he prob-
ability of randomly selecting an unrelated individual with a DNA profile
that matches the DNA profile obtained from the sperm fraction from
the cutting from the [victim’s] panties is one in greater than one trillion,
which is more than the world population][.]”

In light of this evidence, we do not believe it is probable that the
jury’s finding of guilt would have differed if the trial court had excluded
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the complained-of testimony. Accordingly, Defendant’s contention
is overruled.

Defendant contends in the alternative that the complained-of tes-
timony constituted impermissible vouching. Again, based on the other
evidence in the record, we do not believe it is probable that the jury’s
finding of guilt would have differed if the trial court had excluded
the complained-of testimony. Accordingly, Defendant’s contention in the
alternative is also overruled.

Defendant next contends that the trial court abused its discretion
in allowing the victim’s mother to testify about changes she observed in
her daughter that she believed were a direct result of the assault, claim-
ing such testimony constituted improper lay opinion testimony. We
disagree.

We review a trial court’s rulings on the admissibility of lay opinion
testimony for an abuse of discretion. State v. Collins, 216 N.C. App. 249,
254, 716 S.E.2d 255, 259-60 (2011). Rule 701 of the North Carolina Rules
of Evidence limits admissible lay opinion testimony to “those opinions or
inferences which are (a) rationally based on the perception of the wit-
ness and (b) helpful to a clear understanding of his testimony or the
determination of a fact in issue.” N.C. Gen. Stat. § 8C-1, Rule 701 (2013).

However, we have long recognized that Rule 701 does not render
“shorthand statement[s] of fact” inadmissible. State v. Wade, 155 N.C.
App. 1, 14, 573 S.E.2d 643, 652 (2002) (internal marks omitted). A “short-
hand statement of fact” has been defined as “the instantaneous conclu-
sions of the mind as to the appearance, condition, or mental or physical
state of persons, animals, and things, derived from observation of a vari-
ety of facts presented to the senses at one and the same time.” Id. (inter-
nal marks omitted). While themselves opinions, we have explained that

[a]llowance of opinions in the form of a ‘shorthand state-
ment of fact’ is premised upon the notion that a descrip-
tion of all the underlying detailed facts that helped to form
the witness’ opinion may be possible, but is not practical
due to the inherent difficulties in articulating one’s analyti-
cal thought processes.

State v. Lesane, 137 N.C. App. 234, 244, 528 S.E.2d 37, 44 (2000).

In the present case, the following colloquy transpired on direct
examination of the victim’s mother:
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[PROSECUTOR]: And what other changes did you observe
in her that you believe are a direct result of her being sexu-
ally assaulted?

[DEFENDANT?2]: Objection, Your Honor.
THE COURT: Objection overruled.
[PROSECUTOR]: You can answer.

[VICTIM’S MOTHER]: She was mean. She was—she didn’t
want to do things. She was—wanted to fight. She was vio-
lent. She just—all these things.

Defendant characterizes this testimony as generally inadmissible
because it states a conclusion or inference properly reserved to the
jury or alternately as vouching for the credibility of a lay diagnosis of
some malady about which only an expert witness would be properly
qualified to opine. However, we believe the context surrounding the
response demonstrates that the witness was merely describing the dif-
ferences she observed in her daughter’s behavior after being sexually
assaulted. While “a description of all the underlying detailed facts that
helped to form the witness’[s] opinion may [have been] possible,” we
do not believe it would be practical to require such a description. Id.
at 244, 528 S.E.2d at 44. We hold that the victim’s mother’s response to
the objected-to question constituted a shorthand statement of fact and
therefore did not qualify as improper lay opinion testimony under Rule
701. Accordingly, Defendant’s contention is overruled.

B. Jury Instructions

[2] Defendant next argues that the trial court committed plain error by
giving a fatally inadequate jury instruction on the use of iPads and tablet
computers after authorizing their use by the jurors for note-taking pur-
poses. We disagree.

North Carolina law affords the presiding judge considerable discre-
tion over the manner in which to conduct a trial. State v. Rhodes, 290
N.C. 16, 23, 224 S.E.2d 631, 635 (1976). “Generally, in the absence of con-
trolling statutory provisions or established rules, all matters relating to
the orderly conduct of the trial or which involve the proper administra-
tion of justice in the court, are within his discretion.” Id. Whether to
allow the jurors to take notes, for example, “is a discretionary decision

2. Defendant waived his right to counsel, representing himself at trial.
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made by the trial court.” State v. Crawford, 163 N.C. App. 122, 127, 592
S.E.2d 719, 723 (2004).

In the present case, the trial court provided the jury with prelimi-
nary instructions, allowing them to take notes during the trial. The court
had also previously admonished the jury “not [to] look up some topic on
the internet, or . . . visit any social media site.”

During the first day of trial, the trial court further instructed the jury
as follows regarding note-taking:

A question has been raised by a juror as to whether notes
may be taken on an electronic device such as an iPad or a
tablet as opposed to pen and paper. In my discretion, I will
allow that. Just abide by the same instructions that I've
given you concerning notes.

Defendant does not challenge the trial court’s decision authorizing
the jurors’ use of iPads or tablet computers for note-taking purposes.
See id. Rather, Defendant contends that the court’s instructions con-
cerning the use of these electronic devices were fatally defective, consti-
tuting plain error, recasting as instructional error subject to plain error
review a decision we otherwise would review for an abuse of discretion.
Compare id. with Lawrence, 365 N.C. at 516, 723 S.E.2d at 333.

To establish the requisite prejudice resulting from this alleged
instructional error, Defendant requests that we take judicial notice of
common features of iPads and tablet computers; for example, that these
devices have the capabilities to allow their users to communicate with
others, to access information, and to record. In the present case, how-
ever, even if we were to take judicial notice of the capabilities of iPads
and tablet computers, such notice would not alter our conclusion regard-
ing Defendant’s argument because our review of the record reveals no
prejudice. While true that iPads and other tablet computing devices have
a range of capabilities a simple pen and paper do not, the record does
not even hint at any specific prejudice resulting from the trial court’s
failure to educate the jurors more thoroughly about the wonders of the
technology or to clarify or provide more detail in its instructions regard-
ing the jurors’ use of that technology.

Based on our review of the record, we do not believe it is reason-
ably possible — much less reasonably probable - that the jury’s finding of
guilt would have differed if the trial court’s instructions regarding note-
taking had differed. Therefore, assuming, arguendo, that the court’s fail-
ure to instruct the jury more fully regarding the use of iPads and tablet
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computing devices constituted error, we hold that it did not constitute
plain error. Accordingly, this argument is overruled.

C. Sentencing

[3] Finally, Defendant argues — and the State concedes - that the trial
court erred in imposing an aggravated sentence of ten (10) years for his
indecent liberties conviction and that the matter should be remanded
for resentencing. However, Defendant and the State disagree as to the
scope of the resentencing hearing. Defendant contends that this Court
should instruct the trial court on remand to impose a presumptive sen-
tence (3 years) for the indecent liberties conviction. The State, however,
contends that the trial court should be free to impose an aggravated
sentence (10 years) based on a proper finding of aggravating factors.

For the reasons stated below, we hold that the trial court erred in
sentencing Defendant to an aggravated sentence, and we remand the
matter for resentencing with instructions to the trial court to conduct
further proceedings consistent with this opinion.

1. Statutory Error

Defendant first contends — and the State concedes - that the trial
court committed a statutory error in imposing the sentence it did.
We agree.

Alleged statutory errors present questions of law, which we review
de novo. State v. McLean, ___ N.C. App. ___, __, 753 S.E.2d 235, 238
(2014). Relevant to the present case, the sentencing regime applicable
to crimes committed in North Carolina in 1989 is the Fair Sentencing
Act. Under the Fair Sentencing Act, “the judge must specifically list
. .. each matter in aggravation or mitigation,” and “find that the factors
in aggravation outweigh the factors in mitigation” before imposing an
aggravated sentence. N.C. Gen. Stat. § 15A-1340.4(b) (1989). Under the
Fair Sentencing Act, indecent liberties with a child is a Class H felony
with a presumptive sentence of three years and a maximum, aggravated
sentence of ten years. State v. Lawrence, 193 N.C. App. 220, 223, 667
S.E.2d 262, 264 (2008).

Here, the indecent liberties judgment simply lists an offense date
of 16 September 1989 and then purports to sentence Defendant to ten
years in prison without indicating that the court considered the aggra-
vating and mitigating factors set forth in N.C. Gen. Stat. § 15A-1340.4(a)
(1989); without listing findings in aggravation or mitigation; and with-
out making a finding that the factors found in aggravation outweighed
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those in mitigation. See id. § 156A-1340.4(b). This constitutes reversible
error. Accordingly, we vacate the judgment imposing this sentence and
remand for resentencing.

2. Scope of Resentencing Hearing on Remand

Determining the proper scope of the resentencing hearing is compli-
cated by the fact that this case belongs to a small universe of cases which
are subject to both the Fair Sentencing Act — see State v. Mickey, 347
N.C. 508, 513, 495 S.E.2d 669, 672 (1998) (stating that the Fair Sentencing
Act applies to those offenses committed before 1 October 1994) — and
the requirements flowing from the United States Supreme Court’s deci-
sion in Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed.2d
403 (2004), which apply prospectively to cases pending on direct review
and not final on 24 June 2004, irrespective of the offense date. State
v. Hasty, 181 N.C. App. 144, 146-47, 639 S.E.2d 94, 95-96 (2007).

Our resolution of the issue requires an understanding of the effect
of Blakely on our law and its impact on our application of the Fair
Sentencing Act in current prosecutions of pre-1994 crimes. The version
of the Fair Sentencing Act applicable to Defendant’s indecent liberties
offense committed in 1989 provides sixteen (16) factors which may be
considered to enhance the punishment of a defendant convicted of cer-
tain felonies. N.C. Gen. Stat. § 15A-1340.4(a)(1) (1989). Fifteen (15) of
the factors deal with characteristics of the crime of which the defendant
was convicted, such as whether the crime was “especially heinous, atro-
cious, or cruel,” or whether the defendant was armed at the time the
offense was committed. Id. The remaining factor is the fact of the defen-
dant’s prior conviction for an offense punishable by more than sixty (60)
days’ confinement. Id.

Prior to Blakely, it was the trial judge who determined the existence
of aggravating factors by the preponderance of the evidence. State
v. Jones, 314 N.C. 644, 648, 336 S.E.2d 385, 387-88 (1985). The aggravat-
ing factors were not considered “elemental facts” which had to be found
“beyond a reasonable doubt.” Id. at 648, 336 S.E.2d at 388. Though the
Fair Sentencing Act was replaced by the General Assembly in 1994 with
the Structured Sentencing Act, it still has application to prosecutions for
offenses committed prior to its repeal. Mickey, supra.

In 2004, the United States Supreme Court handed down its decision
in Blakely. In Blakely, the Court held that, under the Sixth Amendment
right to a jury trial, any factors which could be used to enhance a defen-
dant’s sentence other than the fact of prior conviction had to be found
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beyond a reasonable doubt by a jury. 542 U.S. at 301-04, 124 S. Ct. 2536-
38. In the wake of Blakely, based on the United States Supreme Court’s
previous decision in Griffith v. Kentucky, 479 U.S. 314, 107 S. Ct. 708,
93 L. Ed.2d 649 (1987), we held that Blakely’s mandate applied prospec-
tively to proceedings pending on direct appeal and not final as of 24 June
2004. Hasty, 181 N.C. App. at 146-47, 639 S.E.2d at 95-96. Therefore, even
though the Fair Sentencing Act applies to the present proceeding — as
Defendant committed the offense in 1989 — the Blakely mandate also
applies, as the proceeding was not commenced until well after 2004.

The replacement of the Fair Sentencing Act with the Structured
Sentencing Act brought a number of changes to the procedure and treat-
ment of aggravating factors in our State, many in response to Blakely.
See, e.g., 2005 N.C. Sess. Law 145. Under the current law, there are
twenty-nine (29) aggravating factors which must be considered by a
jury. N.C. Gen. Stat. § 15A-1340.16 (2013). The fact of prior conviction
is still used to enhance a defendant’s punishment; however, it is no lon-
ger considered an aggravating factor, but rather is used to determine a
defendant’s prior record level. See id. § 15A-1340.14.

Regarding notice, the Fair Sentencing Act did not contain any provi-
sion requiring the State to provide advance notice of its intent to seek
an aggravated sentence. However, the Structured Sentencing Act, pur-
suant to an amendment to that Act passed by the General Assembly in
response to Blakely, requires that the State provide a defendant with
“written notice of its intent to prove the existence of” aggravating factors
“at least 30 days before trial[.]” N.C. Gen. Stat. § 15A-1340.16(a6) (2013).
However, this statutory notice requirement does not apply to proceed-
ings for crimes committed prior to 30 June 2005. State v. Henderson, 201
N.C. App. 381, 389, 689 S.E.2d 462, 467-68 (2009).

Notwithstanding that the thirty (30) day statutory notice require-
ment does not apply to the current proceeding — as the offense date was
in 1989 - our Supreme Court has held that under the Sixth Amendment,
a defendant is otherwise entitled to “‘reasonable mnotice’ sufficient
to ensure that [the defendant] [is] afforded an opportunity to defend
against the charges [brought against him],” State v. Hunt, 357 N.C. 257,
271, 582 S.E.2d 593, 602 (2003) (emphasis in original), and stated that
this “reasonable notice” requirement applies to aggravating factors. Id.
at 275-76, 582 S.E.2d at 605.

In the present case, Defendant argues that his right to “reasonable
notice” was violated. We do not believe Defendant’s Sixth Amendment
right to “reasonable notice” is violated where the State provides no prior
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notice that it seeks an enhanced sentence based on the fact of prior con-
viction. It appears from the record on appeal that this was the sole basis
relied upon by the State in the initial sentencing hearing.3 Accordingly,
we hold that the trial court on remand may impose an aggravated sen-
tence on the indecent liberties conviction based on a finding by a prepon-
derance of the evidence that Defendant had a prior conviction qualifying
as an aggravating factor pursuant to N.C. Gen. Stat. § 15A-1340.4(a)(1)
(o) (1989). However, if the State intends to present evidence of any
aggravating factors other than the fact of prior conviction, we hold that
it must first satisfy the trial court that it provided Defendant with consti-
tutionally adequate notice.

III. Conclusion

We find no reversible error regarding the testimony by the victim’s
mother or in the instructions regarding the use of iPads or tablet comput-
ers by the jury. We hold, however, that the trial court erred by imposing
an aggravated sentence for Defendant’s conviction for taking indecent
liberties with a child. We vacate the judgment imposing that sentence
and remand the case to the trial court with instructions to conduct fur-
ther proceedings consistent with this opinion.

Further, as the State points out, the trial court misidentified the
class of each felony on the judgments, mistakenly identifying the class
under current law rather than under 1989 law. Accordingly, on remand
the trial court shall correct the Judgment and Commitment for the first
degree rape offense to reflect the offense as a class “B” felony rather
than a class “B1” felony; and the trial court shall correct the Judgment
and Commitment for the indecent liberties offense to reflect a class “H”
felony rather than a class “F” felony. See N.C. Gen. Stat. § 14-27.2(b)
(1989); id. § 14-1.1(a)(2); id. § 14-202.1(b).

NO ERROR in part; VACATED in part; and REMANDED.
Judges BRYANT and DIETZ concur.

3. The record is not entirely clear on this point.
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Satellite-Based Monitoring—supporting evidence—sufficient

The trial court did not err by ordering defendant to be subject
to Satellite-Based Monitoring where defendant contended that his
prior offenses should not have been considered in the trial court’s
findings, but there was evidence in the record to support the remain-
der of the trial court’s findings with respect to the age of the alleged
victims, the temporal proximity of the events, and defendant’s
increasing sexual aggressiveness.

Appeal by defendant from judgments entered 17 March 2014 by
Judge W. Robert Bell in Mecklenburg County Superior Court. Heard in
the Court of Appeals 4 February 2015.

Roy Cooper, Attorney General, by Joseph Finarelli, Special Deputy
Attorney General, for the State.

Edward Eldred, Attorney at Law, PLLC, by Edward Eldred, for
defendant-appellant.

STEELMAN, Judge.

Where the trial court’s additional findings of fact were supported
by competent record evidence, the trial court did not err in imposing
satellite-based monitoring,.

1. Factual and Procedural Background

On 6 January 2014, Micquan Smith (defendant) pled guilty to inde-
cent liberties with a minor and attempted first-degree burglary, based on
offenses committed on 10 July 2013. The trial court deferred sentencing
to determine whether satellite-based monitoring (SBM) was required.
On 7 February 2014, the State presented evidence that in January of
2012, defendant pled guilty to assault on a child under twelve, and that in
September of 2012, defendant was charged with indecent liberties with
aminor and indecent exposure, although these charges were voluntarily
dismissed by the State prior to trial.
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On 7 March 2014, the State presented the results of the Static-99
examination of defendant, which indicated that he had six points, and fell
within the “High” risk category. One point was assigned for the January
2012 conviction, and one for the September 2012 charges. The officer
who administered the examination, however, testified that she would
have given defendant only five points, placing him in the “Moderate-
High” risk category. The trial court found the initial examination to be in
error, and that defendant’s Static-99 did not place him in the “High” risk
category. The trial court then made the following findings:

Find that although the Static 99R takes into account prior
convictions it does not explicitly consider the short dura-
tion between the criminal acts themselves,

That is: Ist 1-28-12 Picking up a 5 year old girl.

2nd 9-22-12 Exposure on a playground to a 5 year old,
3 year old and a 1 year female.

3rd 7-10-13 B&E physically break into a residence and
commit an Indecent Liberties to wit being in bed with a
young female child.

That the three evidences [sic] a pre-dereliction [sic]
towards young pre-pubescent females a particularly vul-
nerable population.

That two of the occasions the young female children
were being loosely supervised in open, public areas when
approached by the defendant. In the third most recent
case the defendant broke into a residential structure to
gain access to the young victim. That the three incidences
[sic] evidence a pattern of sexual increasing aggressive-
ness on the part of the defendant in his acting out with the
young female victims.

Defendant was sentenced to consecutive active sentences of 23-40
months imprisonment for first-degree burglary and 15-27 months impris-
onment for indecent liberties with a child. The trial court ordered that
defendant be subject to SBM for 20 years following his release from prison.

Defendant appeals.

II. Standard of Review

On appeal from an order imposing SBM, “we review the trial court’s
findings of fact to determine whether they are supported by competent
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record evidence, and we review the trial court’s conclusions of law for
legal accuracy and to ensure that those conclusions reflect a correct
application of law to the facts found.” State v. Kilby, 198 N.C. App. 363,
367, 679 S.E.2d 430, 432 (2009) (quoting State v. Garcia, 358 N.C. 382,
391, 597 S.E.2d 724, 733 (2004), cert. denied, 543 U.S. 1156, 161 L.Ed.2d
122 (2005)).

III. Findings of Fact

In his sole argument on appeal, defendant contends that the trial
court’s additional findings of fact are not supported by competent record
evidence, and that the trial court erred in ordering defendant to be sub-
ject to SBM. We disagree.

We have held that, if the only evidence presented to the trial court is
a STATIC-99 risk assessment of “Moderate,” the trial court errs in impos-
ing SBM.! Kilby, 198 N.C. App. At 369-70, 679 S.E.2d at 434. If the State
presents additional evidence, and the trial court makes additional find-
ings, then the trial court may order SBM. State v. Morrow, 200 N.C. App.
123, 132, 683 S.E.2d 754, 761 (2009).

The trial court’s findings state that: (1) defendant committed multiple
acts, (2) they were close together in time, (3) that all of the subjects of the
incidents were young girls, (4) that two of the incidents involved public
places, and one involved breaking into a private residence, and (5) that
the incidents show that defendant’s aggressive conduct was escalating.

Defendant contends that his prior offenses should not have been
considered at all in the trial court’s findings. We have previously held
that the trial court is not to consider matters already included in the
STATIC-99 assessment:

The purpose of allowing the trial court to make additional
findings is to permit the trial court to consider factors not
part of the STATIC-99 assessment. In Morrow, we held
that, where an offender is determined to pose only a low
or moderate risk of reoffending, the State must offer addi-
tional evidence, and the trial court make additional find-
ings, in order to justify a maximum SBM sentence. See
Morrow, 200 N.C. App. at 132, 683 S.E.2d at 761; Jarvis,
_ N.C. App. at ___, 715 S.E.2d at 259. To allow these

1. We note that the STATIC-99 risk assessment has four categories: Low, Moderate-
Low, Moderate-High, and High. We hold that Moderate-High still constitutes “Moderate”
for the purposes of our precedent.
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“additional findings” to include matters already addressed
in the STATIC-99 assessment would obviate the utility of
the assessment. We hold that these “additional findings”
cannot be based upon factors explicitly considered in the
STATIC-99 assessment.

Statev. Thomas, ___ N.C. App. ___, , 741 S.E.2d 384, 387 (2013). Even
assuming arguendo that the charges from January and September 2012
were otherwise admissible, they were part of the STATIC-99 assessment,
and the trial court was not permitted to rely upon them as factors in
its final determination on the appropriateness of SBM. Further, we note
that the September 2012 charges were dismissed; we have previously
held that mere accusations of crimes, absent a conviction, “are generally
inadmissible even if evidence that [the witness] actually committed the
crimes would have been admissible.” State v. Johnson, 128 N.C. App.
361, 369, 496 S.E.2d 805, 810 (1998) (quoting State v. Mills, 332 N.C. 392,
407, 420 S.E.2d 114, 121 (1992)). As such, even in the absence of the
STATIC-99, the September 2012 charges could not have been relied upon
by the trial court.

However, there was evidence in the record to support the remainder
of the trial court’s findings, with respect to the age of the alleged victims,
the temporal proximity of the events, and defendant’s increasing sexual
aggressiveness. We have held that “when the trial court is making its
determination of whether the defendant requires the highest possible
level of supervision, the court ‘is not limited to the DOC’s risk assess-
ment’ and should consider ‘any proffered and otherwise admissible evi-
dence relevant to the risk posed by a defendant[.]’” State v. Green, 211
N.C. App. 599, 603, 710 S.E.2d 292, 295 (2011) (quoting Morrow, 200 N.C.
App. at 131, 683 S.E.2d at 760-61). These factors were not part of the
STATIC-99 evaluation, and the trial court was not barred from consid-
ering them. We hold that the trial court did not err in considering this
evidence, making findings of fact based on this evidence, and imposing
the requirement of post-sentence SBM.

Because the trial court made additional findings of fact that were
supported by competent record evidence, we hold that it did not err
in ordering defendant to be subject to SBM following his release
from incarceration.

AFFIRMED.
Judges DIETZ and INMAN concur.
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1. Motor Vehicles—driving while impaired—pretrial motion to
quash unsigned citation
The trial court did not err by denying defendant’s pretrial
motion to quash the citation which charged him with driving while
impaired even though he did not sign the citation and the officer
did not certify the delivery of the citation as mandated by N.C.G.S.
§ 15A-302(d) (2013). By the plain language of the statute, the offi-
cer was only required to sign and date the document if defendant
refused to sign.

2. Motor Vehicles—driving while impaired—failure to reduce
order—not required to enter written order
The trial court did not err in a driving while impaired case by
failing to reduce the order denying defendant’s motion to suppress
to writing, and by allegedly failing to include specific findings of fact
and conclusions of law. If the trial court provides the rationale for
its ruling from the bench and there are no material conflicts in the
evidence, the court is not required to enter a written order.

3. Search and Seizure—motion to suppress evidence—investi-
gatory stop of vehicle—probable cause

The trial court did not err in a driving while impaired case by
denying defendant’s motion to suppress evidence obtained dur-
ing an investigatory stop of his vehicle. The officer had probable
cause to conduct an investigatory stop. Defendant swerved outside
the lane of travel and almost struck the curb at 2:37 a.m. in an area
with heavy pedestrian traffic and within close proximity to bars
and nightclubs.

Appeal by defendant from judgment entered 26 March 2014 by
Judge Alma L. Hinton in Pitt County Superior Court. Heard in the Court
of Appeals 18 February 2015.

Attorney General Roy Cooper, by Assistant Attorney General J.
Aldean Webster 111, for the state.
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The Robinson Law Firm, PA., by Leslie S. Robinson, for defendant.

TYSON, Judge.

Defendant appeals from the denial of his motions to suppress the
investigatory stop of his vehicle and to quash the citation charging him
with driving while impaired. We affirm.

L. Background

Officer Chad Edwards was on duty in the early Sunday morning
hours of 12 August 2007. Officer Edwards had four years of experi-
ence as a police officer, and had been employed by the East Carolina
University Police Department for nearly a year. At approximately 2:37
a.m., Officer Edwards was standing beside his patrol car in the drive-
way of the Chancellor’s residence on East Fifth Street. The Chancellor’s
residence is located directly across the street from the East Carolina
University campus, three to four blocks from downtown Greenville.
There are numerous bars and nightclubs located in the downtown area.
The area around the Chancellor’s residence is mostly comprised of stu-
dent housing.

Officer Edwards was speaking with two women when he observed
a grey Jeep Cherokee traveling toward downtown on East Fifth Street.
The Jeep swerved to the right, crossed the white line marking the out-
side lane of travel, and almost hit the curb. The vehicle continued on
East Fifth Street, and Officer Edwards observed nothing else unusual
about the vehicle.

Officer Edwards testified he was concerned the vehicle would
swerve again and strike a pedestrian. He stated pedestrian traffic in
this immediate area was much heavier than normal. Students had
moved back onto campus, but had not resumed their classes. The bars
and nightclubs had stopped serving alcohol at 2:00 a.m., shortly before
Officer Edwards observed the Jeep. Officer Edwards testified that one
of the nightclubs located downtown has a capacity of 800 patrons, and
it generally operated at full capacity on a Saturday night. About a dozen
other establishments in the area serve alcohol. Many pedestrians were
walking along the sidewalks on their way home from the bars and night-
clubs in the downtown area. Officer Edwards testified some pedestrians
were walking in the bicycle lane, and it was not unusual to observe some
pedestrians walking in the road.

After he observed the grey Jeep swerve, Officer Edwards left the
Chancellor’s driveway and pulled into the roadway behind the vehicle.
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He activated his blue lights and initiated a traffic stop. Officer Edwards,
along with two other police officers, determined defendant, the driver,
was impaired and arrested him. Defendant was transported to the Pitt
County Detention Center and administered an Intoxilyzer test to deter-
mine his blood alcohol concentration. The Intoxilyzer test revealed a
blood alcohol concentration of .11.

Defendant was tried before the Pitt County District Court on
12 November 2013, and was convicted of driving while impaired. He
appealed the conviction to Pitt County Superior Court. Prior to trial,
the Superior Court denied defendant’s motion to suppress evidence
obtained from the traffic stop and to quash the citation.

The case was tried before a jury and defendant was convicted of
driving while impaired. The trial court found aggravating factors of a
prior driving while impaired conviction within seven years, and defen-
dant was driving with a revoked license at the time of his arrest. He was
sentenced as a Level 1 offender to a term of eighteen months of super-
vised probation, and was ordered to serve an active term of thirty days
in prison. Defendant appeals.

II. Issues

Defendant argues the trial court: (1) lacked jurisdiction to enter
judgment on his driving while impaired conviction, because defen-
dant did not sign the citation to acknowledge receipt and Officer
Edwards did not certify delivery of the citation; (2) failed to enter a
written order on the denial of his motion to suppress; and, (3) erred in
denying his motion to suppress, because Officer Edwards did not form a
reasonable articulable suspicion that defendant was impaired.

ITI. Motion to Quash the Citation

[1] Defendant asserts the trial court erred by denying his pretrial motion
to quash the citation, which charged him with driving while impaired,
because he did not sign the citation and Officer Edwards did not certify the
delivery of the citation as mandated by N.C. Gen. Stat. § 15A-302(d) (2013).
He argues Officer Edwards’s failure to follow the procedure set forth in the
statute for service of a citation divested the court of jurisdiction to enter
Jjudgment on his conviction for driving while impaired. We disagree.

a. Standard of Review

“An alleged error in statutory interpretation is an error of law, and
thus our standard of review for this question is de novo.” Armstrong
v. N.C. State Bd. of Dental Examiners, 129 N.C. App. 153, 156,499 S.E.2d
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462, 466 (1998) (citations omitted). This Court also reviews challenges
to the jurisdiction of the trial court under a de novo standard. McKoy
v. McKoy, 202 N.C. App. 509, 511, 689 S.E.2d 590, 592 (2010). “Under a de
novo review, the court considers the matter anew and freely substitutes
its own judgment for that of the lower tribunal.” State v. Williams, 362
N.C. 628, 632-33, 669 S.E.2d 290, 294 (2008) (quotation marks omitted).

b. Statutory Requirements for Service of a Citation

“An officer may issue a citation to any person who he has probable
cause to believe has committed a misdemeanor or infraction.” N.C. Gen.
Stat. § 15A-302(b) (2013). The citation must:

(1) Identify the crime charged, including the date, and
where material, identify the property and other persons
involved,

(2) Contain the name and address of the person cited, or
other identification if that cannot be ascertained,

(3) Identify the officer issuing the citation, and

(4) Cite the person to whom issued to appear in a desig-
nated court, at a designated time and date.

N.C. Gen. Stat. § 15A-302(c) (2013). The issuance of a citation requires the
person to appear in court and answer a misdemeanor or infraction charge
or charges, or waive his appearance. N.C. Gen. Stat. § 15A-302(a) (2013).

The manner of service of a citation is governed by N.C. Gen. Stat.
§ 15A-302(d), which provides:

A copy of the citation shall be delivered to the person
cited who may sign a receipt on the original which shall
thereafter be filed with the clerk by the officer. If the cited
person refuses to sign, the officer shall certify delivery of
the citation by signing the original, which shall thereafter
be filed with the clerk. Failure of the person cited to sign
the citation shall not constitute grounds for his arrest or
the requirement that he post a bond.

N.C. Gen. Stat. § 15A-302(d) (2013) (emphasis supplied).

The citation form includes a signature box for the defendant to sign
to acknowledge receipt of a copy of the citation. The citation issued in
this case is included in the record and does not bear defendant’s sig-
nature. The citation form does not include an additional place for the
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officer to sign, in the event the defendant refuses to sign for receipt of
the document. Officer Edwards signed the citation, as issuing officer,
pursuant to N.C. Gen. Stat. § 15A-301(a) (2) (2013). (“The citation must
be signed and dated by the law-enforcement officer who issues it.”).

The record indicates defendant was provided with a copy of the
charges when he was brought before the magistrate. The Magistrate’s
Order, included on the citation, states defendant was arrested without
a warrant, there is probable cause for the arrest, and that a copy of the
order was delivered to defendant. The magistrate signed the order on
12 August 2007, the day of defendant’s arrest.

Defendant argues that § 15A-302(d) requires Officer Edwards to
have signed the citation a second time, because defendant did not sign
to acknowledge receipt of a copy. We disagree.

“When the language of a statute is clear and unambiguous, there is
no room for judicial construction and the courts must give the statute
its plain and definite meaning, and are without power to interpolate, or
superimpose, provisions and limitations not contained therein.” State
v. Jackson, 353 N.C. 495, 501, 546 S.E.2d 570, 574 (2001) (quotation and
citation omitted). The language of this statute is plain and unambiguous.
The statute requires the officer to deliver a copy of the citation to the
person charged. N.C. Gen. Stat. § 15A-302(d) (2013). The accused may,
but is not required to, sign the original citation to acknowledge receipt.
Id. By the plain language of the statute, the officer is only required to
sign and date the document if the defendant refuses to sign. Id. While
the practice of some officers is to write “refused to sign” or some other
notation, if defendant refuses or is unable to sign the citation, this nota-
tion is not required by the statute.

Here, there is no evidence defendant refused to sign the citation.
Defendant’s motion to quash alleges he “was not requested to sign, and
did not sign acknowledging receipt” of a copy of the citation. Even if the
absence of defendant’s signature on the citation was a conscious refusal,
defendant has failed to show Officer Edwards failed to follow the pro-
cedure set forth in N.C. Gen. Stat. § 15A-302(d). Defendant’s argument
is overruled.

IV. Requirement of a Written Order

[2] Defendant argues the trial court erred by failing to reduce the order,
denying his motion to suppress to writing, and by failure to include spe-
cific findings of fact and conclusions of law. We disagree.
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a. Standard of Review

In ruling on a motion to suppress, “[t]he judge must set forth in
the record his findings of facts and conclusions of law.” N.C. Gen. Stat.
§ 15A-977(f) (2013). “This statute has been interpreted as mandating a
written order unless (1) the trial court provides its rationale from the
bench, and (2) there are no material conflicts in the evidence at the sup-
pression hearing.” State v. Williams, 195 N.C. App. 554, 555, 673 S.E.2d
394, 395 (2009) (citing State v. Shelly, 181 N.C. App. 196, 205, 638 S.E.2d
516, 523, disc. review denied, 361 N.C. 367, 646 S.E.2d 768 (2007)).

In reviewing the trial court’s failure to set forth written findings
of fact and conclusions of law, the appropriate standard of review is
as follows:

The trial court’s ruling on the motion to suppress is fully
reviewable for a determination as to whether the two cri-
teria set forth in Williams have been met — (1) whether
the trial court provided the rationale for its ruling on the
motion to suppress from the bench; and (2) whether there
was a material conflict in the evidence presented at the
suppression hearing. If a reviewing court concludes that
both criteria are met, then the findings of fact are implied
by the trial court’s denial of the motion to suppress, . . .
and shall be binding on appeal if supported by competent
evidence . . .. If a reviewing court concludes that either of
the criteria is not met, then a trial court’s failure to make
findings of fact and conclusions of law, contrary to the
mandate of section 15A-977(f), is fatal to the validity of its
ruling and constitutes reversible error.

State v. Baker, 208 N.C. App. 376, 381-82, 702 S.E.2d 825, 829 (2010)
(citations omitted).

b. Sufficiency of the Order

At the conclusion of the evidentiary hearing on defendant’s motion
to suppress, the court concluded: “After hearing arguments of [c]ounsel
and reviewing the summary presented by [d]efense counsel, the Court
finds that Officer Edwards had a reasonable suspicion to stop and denies
the [d]efendant’s motion.” Defense counsel requested the court to “actu-
ally enter an order with the findings of facts and conclusions of law.” The
record does not indicate the court made any further findings of fact or
conclusions of law to support the denial of defendant’s motion to sup-
press, or that it entered a written order.
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When ruling on a motion to suppress, our Supreme Court has rec-
ognized the importance of the trial court to establish a record, which
allows for meaningful appellate review. “[I]t is always the better practice
to find all facts upon which the admissibility of the evidence depends.”
State v. Phillips, 300 N.C. 678, 685, 268 S.E.2d 452, 457 (1980). If the trial
court provides the rationale for its ruling from the bench and there are
no material conflicts in the evidence, the court is not required to enter a
written order. Williams, 195 N.C. App. at 555, 673 S.E.2d at 395. “If these
two criteria are met, the necessary findings of fact are implied from the
denial of the motion to suppress.” Id. “If there is not a material conflict
in the evidence, it is not reversible error to fail to make such findings
because we can determine the propriety of the ruling on the undisputed
facts which the evidence shows.” State v. Lovin, 339 N.C. 695, 706, 454
S.E.2d 229, 235 (1995).

Here, the trial court ruled from the bench on defendant’s motion to
suppress. See Williams, 195 N.C. App. at 555, 673 S.E.2d at 394 (hold-
ing an order denying motion to suppress sufficient in the absence of a
written order where the court ruled from the bench and there were no
material conflicts in the evidence). Upon a full review of the transcript
and record, we find no material conflicts in the evidence presented at
the hearing on defendant’s motion to suppress. When asked by the court
whether defendant wished to put forth evidence, defendant responded
that he did not.

Officer Edwards was the only witness to testify. Defendant does
not cite any material conflicts in his testimony. “We, therefore, infer
that the trial court made the findings necessary to support the denial
of the motion to suppress.” Id. The record is sufficient to permit appel-
late review of the denial of defendant’s motion to suppress. Defendant’s
argument is overruled.

V. Motion to Suppress

[38] Defendant asserts the trial court erred by denying his motion to sup-
press and argues Officer Edwards was without probable cause to con-
duct an investigatory stop of his vehicle. We disagree.

a. Standard of Review

The standard of review for a motion to suppress “is whether the
trial court’s findings of fact are supported by the evidence and whether
the findings of fact support the conclusions of law.” State v. Cockerham,
155 N.C. App. 729, 736, 574 S.E.2d 694, 699 (citations and quotations
omitted), disc. review denied, 357 N.C. 166, 580 S.E.2d 702 (2003).
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“The court’s findings ‘are conclusive on appeal if supported by compe-
tent evidence, even if the evidence is conflicting.’” Id. (quoting State
v. Buchanan, 353 N.C. 332, 336, 543 S.E.2d 823, 826 (2001)). “[T]he trial
court’s ruling on a motion to suppress is afforded great deference upon
appellate review as it has the duty to hear testimony and weigh the evi-
dence.” State v. McClendon, 130 N.C. App. 368, 377, 502 S.E.2d 902, 908
(1998), aff’d, 350 N.C. 630, 517 S.E.2d 128 (1999).

b. Reasonable Suspicion

“A police officer may effect a brief investigatory seizure of an indi-
vidual where the officer has reasonable, articulable suspicion that a
crime may be underway.” State v. Barnard, 184 N.C. App. 25, 29, 645
S.E.2d 780, 783 (2007), aff’d, 362 N.C. 244, 658 S.E.2d 643, cert. denied,
555 U.S. 914, 172 L. Ed. 2d 198, 129 S. Ct. 264 (2008). “The stop must be
based on specific and articulable facts, as well as the rational inferences
from those facts, as viewed through the eyes of a reasonable, cautious
officer, guided by his experience and training.” State v. Watkins, 337
N.C. 437, 441, 446 S.E.2d 67, 70 (1994) (citing Terry v. Ohio, 392 U.S. 1,
21-22, 20 L. Ed. 2d 889, 906 (1968)).

The reasonable suspicion standard is a “less demanding standard
than probable cause and requires a showing considerably less than pre-
ponderance of the evidence.” Barnard, 362 N.C. at 247, 658 S.E.2d at 645.
(citation and quotation marks omitted). “Factors supporting reasonable
suspicion are not to be viewed in isolation.” State v. Campbell, 188 N.C.
App. 701, 706, 6566 S.E.2d 721, 725, appeal dismissed, 362 N.C. 364, 664
S.E.2d 311 (2008). Rather, reasonable suspicion exists when “the totality
of the circumstances — the whole picture” supports the inference that a
crime has been or is about to be committed. State v. Styles, 362 N.C. 412,
414, 665 S.E.2d 438, 440 (2008).

c. Swerving / Weaving

Officer Edwards observed defendant’s vehicle at approximately 2:37
a.m. on a Sunday morning. Defendant was driving in an area comprised
mainly of student housing, located three or four blocks from downtown
and numerous bars and nightclubs. Those establishments stop serving
alcohol at 2:00 a.m. Pedestrian traffic was heavy when Officer Edwards
observed defendant driving.

Students were leaving the bars and nightclubs in downtown
Greenville and were walking back to their dormitories or residences.
Officer Edwards estimated that 100 or more students were walking
from downtown to their residences between 2:00 and 3:00 a.m. Some
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pedestrians were walking on the sidewalks and others were walking on
the paved portion of the street.

Officer Edwards initiated the stop of defendant’s vehicle based
solely on his observation of defendant’s “swerving” or “weaving” on
a single occasion. While defendant was traveling down Fifth Street
toward downtown, Officer Edwards observed him swerve to the right.
Defendant’s vehicle crossed the white line that marked the outside lane
of travel and came within inches of the curb. Officer Edwards testified
he was concerned defendant would swerve again and strike pedestrians.

This Court has determined that weaving within the lane of travel,
standing alone, is insufficient to justify a traffic stop without the exis-
tence of additional facts to indicate the driver is impaired.

[W]eaving can contribute to a reasonable suspicion of
driving while impaired. However, in each instance, the
defendant’s weaving was coupled with additional specific
articulable facts, which also indicated that the defendant
was driving while impaired. See, e.g., State v. Aubin, 100
N.C. App. 628, 397 S.E.2d 653 (1990) (weaving within lane,
plus driving only forty-five miles per hour on the inter-
state), appeal dismissed, disc. review denied, 328 N.C.
334, 402 S.E.2d 433, cert. denied, 502 U.S. 842, 116 L. Ed.
2d 101 (1991); State v. Jones, 96 N.C. App. 389, 386 S.E.2d
217 (1989) (weaving towards both sides of the lane, plus
driving twenty miles per hour below the speed limit),
appeal dismissed, disc. review denied, 326 N.C. 366, 389
S.E.2d 809 (1990); State v. Adkerson, 90 N.C. App. 333, 368
S.E.2d 434 (1988) (weaving within lane five to six times,
plus driving off the road); State v. Thompson, 154 N.C.
App. 194, 571 S.E.2d 673 (2002) (weaving within lane, plus
exceeding the speed limit).

State v. Fields, 195 N.C. App. 740, 744, 673 S.E.2d 765, 768, disc. review
denied, 363 N.C. 376, 679 S.E.2d 390 (2009).

Weaving, standing alone, “can be sufficient to arouse a reasonable
suspicion of criminal activity when it is particularly erratic and danger-
ous to other drivers.” State v. Derbyshire, __N.C. App. __, __,745S.E.2d
886, 892 (2013), disc. review denied, _ N.C. __, 7563 S.E.2d 785 (2014).
See also State v. Fields, 219 N.C. App. 385, 723 S.E.2d 777 (2012) (offi-
cer had reasonable suspicion where defendant’s weaving within his lane
was so erratic that other drivers were maneuvering to avoid his car).
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Under the totality of the circumstances, defendant’s driving was danger-
ous to others due to the pedestrian traffic on the sidewalks and street as
Officer Edwards described in his testimony. Derbyshire, __ N.C. App. __,
745 S.E.2d at 891. The undisputed evidence shows many pedestrians in
the area at the time Officer Edwards observed defendant swerve right,
cross the line marking the outside of his lane of travel and almost strike
the curb.

d. Time and Place Factors

A defendant’s driving at an unusual hour and his proximity to estab-
lishments that serve alcohol are additional factors the court can consider
to determine whether the officer had reasonable suspicion to effectuate
the stop. Id. (citing Fields, 195 N.C. App. at 744, 673 S.E.2d at 768). In
State v. Jacobs, 162 N.C. App. 251, 255, 590 S.E.2d 437, 440-41 (2004), the
defendant’s weaving within his lane at 1:43 a.m. in an area near bars was
sufficient to establish a reasonable suspicion of driving while impaired.
Similarly, in State v. Watson, 122 N.C. App. 596, 599-600, 472 S.E.2d 28,
30 (1996), this Court upheld the trial court’s finding of reasonable sus-
picion where the defendant was weaving within his lane and driving on
the dividing line of the highway at 2:30 a.m. on a road near a nightclub.

The trial court is to consider “the totality of the circumstances —
the whole picture” in determining whether the officer had a reasonable
suspicion of impaired driving. Styles, 362 N.C. at 414, 665 S.E.2d at 440;
Campbell, 188 N.C. App. at 706, 6566 S.E.2d at 725. The swerving nature
of defendant’s driving outside the lane of travel and nearly striking the
curb, the pedestrian traffic along the sidewalks and in the roadway,
the unusual hour defendant was driving, and his proximity to bars and
nightclubs, supports the trial court’s conclusion that Officer Edwards
had reasonable suspicion to believe defendant was driving while
impaired. Defendant’s argument is overruled.

VI. Conclusion

The trial court properly denied defendant’s motion to quash the
citation, where the officer signed as issuing the citation. Defendant
presented no evidence he refused to sign the citation. N.C. Gen. Stat.
§ 15A-302(d). The record shows the magistrate signed and provided
defendant with a copy of the charges.

In the absence of a written order, the record is sufficient to permit
appellate review of the denial of defendant’s motion to suppress. The
trial court pronounced its ruling from the bench and no material con-
flicts exist in the evidence presented at the hearing.
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The trial court properly denied defendant’s motion to suppress. The
officer had probable cause to conduct an investigatory stop of defen-
dant’s vehicle. Defendant swerved outside the lane of travel and almost
struck the curb at 2:37 a.m. in an area with heavy pedestrian traffic and
within close proximity to bars and nightclubs. The orders of the trial
court denying defendant’s motions to quash and motion to suppress
are affirmed.

Affirmed.

Judges STEPHENS and HUNTER, JR. concur.
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AH Norta CaroLina OWNER LLC D/B/A THE HERITAGE OF RALEIGH, PETITIONER
V.

N.C. DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF HEALTH
SERVICE REGULATION, CERTIFICATE OF NEED SECTION, RespoNDENT, AND
HILLCREST CONVALESCENT CENTER, INC.; EXN.W., LLC AND BELLAROSE NURSING
AND REHAB CENTER, INC.; LIBERTY HEALTHCARE PROPERTIES OF WEST WAKE
COUNTY, LLC, LIBERTY COMMONS NURSING AND REHABILITATION CENTER
OF WEST WAKE COUNTY, LLC, LIBERTY HEALTHCARE PROPERTIES OF WAKE
COUNTY LLC, AND LIBERTY COMMONS NURSING AND REHABILITATION CENTER
OF WAKE COUNTY, LLC; AND BRITTHAVEN, INC. AND SPRUCE LTC GROUP, LLC,
RESPONDENT-INTERVENORS

HILLCREST CONVALESCENT CENTER, INC., PETITIONER
V.

N.C. DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF HEALTH
SERVICE REGULATION, CERTIFICATE OF NEED SECTION, ResponpeNT, AND
E.N.W., LLC AND BELLAROSE NURSING AND REHAB CENTER, INC.; LIBERTY
HEALTHCARE PROPERTIES OF WEST WAKE COUNTY, LLC, LIBERTY COMMONS
NURSING AND REHABILITATION CENTER OF WEST WAKE COUNTY, LLC, LIBERTY
HEALTHCARE PROPERTIES OF WAKE COUNTY LLC, AND LIBERTY COMMONS
NURSING AND REHABILITATION CENTER OF WAKE COUNTY, LLC; BRITTHAVEN,
INC. AND SPRUCE LTC GROUP, LLC; AND AH NORTH CAROLINA OWNER LLC D/B/A
THE HERITAGE OF RALEIGH, RESPONDENT-INTERVENORS

LIBERTY HEALTHCARE PROPERTIES OF WEST WAKE COUNTY, LLC, LIBERTY
COMMONS NURSING AND REHABILITATION CENTER OF WEST WAKE COUNTY,
LLC, LIBERTY HEALTHCARE PROPERTIES OF WAKE COUNTY LLC, AND
LIBERTY COMMONS NURSING AND REHABILITATION CENTER OF WAKE
COUNTY, LLC, PETITIONER
V.

N.C. DEPARTMENT OF HEALTH AND HUMAN SERVICES, DIVISION OF HEALTH
SERVICE REGULATION, CERTIFICATE OF NEED SECTION, RespoNDENT AND
HILLCREST CONVALESCENT CENTER, INC.; E.N.W., LLC AND BELLAROSE
NURSING AND REHAB CENTER, INC.; BRITTHAVEN, INC. AND SPRUCE LTC GROUP,
LLC; AND AH NORTH CAROLINA OWNER LLC D/B/A THE HERITAGE OF RALEIGH,
RESPONDENT-INTERVENORS

No. COA13-1126

Filed 7 April 2015

1. Hospitals and Other Medical Facilities—certificate of need—
review of existing services

In certificate of need cases, one of the criterion (Criterion 20)

to be considered by the North Carolina Department of Health and

Human Services (“the Agency”) is whether quality health care has

been provided in the past by an applicant already involved in the
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provision of health services. Historically, the Agency has confined
its review geographically and temporally. The governing statute,
N.C.G.S. § 131E-183(a)(20), does not provide guidance and the
Agency’s interpretation is entitled to deference if reasonable, but its
weight depends on the Agency’s thoroughness and “all those factors
which give it power to decide.”

Hospitals and Other Medical Facilities—certificate of need—
geographical scope of review

In a certificate of need case, an administrative law judge cor-
rectly concluded that the interpretation of Criterion 20 (geographic
scope of application review) by the North Carolina Department of
Health and Human Services (the Agency) was not based on a permis-
sible construction of N.C.G.S. § 131E-183(a). The Agency’s practice
of only examining an applicant’s quality of care record within the
service area of the proposed project is longstanding and so warrants
greater deference, but it must still be a permissible construction of
the statute. Here, Agency employees were unable to identify a plau-
sible justification for its past interpretation of the geographic scope
element of Criterion 20, and there is no logical basis for disregarding
information evidencing quality of care on a statewide level. Indeed
such a policy actually contravenes one of the primary purposes of
the certificate of need laws.

Hospitals and Other Medical Facilities—certificate of need—
application—look back period

An administrative law judge correctly determined that the North
Carolina Department of Health and Human Services’ (the Agency)
interpretation of the certificate of need law was not entitled to def-
erence with regard to a look back period for providers already in
North Carolina. The Agency required that the application include
past activities for the 18 months prior to the application, but it only
looked at the 18-month period prior to the decision. The Agency is
prohibited by N.C.G.S. § 131E-182(b) from requiring an applicant to
furnish more than is necessary for it to determine consistency with
applicable standards, plans, and criteria, and the record is devoid of
any explanation from the Agency for its practice of deviating from
the time period in its own application process.

Hospitals and Other Medical Facilities—certificate of need—
evidence of quality of care in other facilities

In a certificate of need proceeding, there was no evidence in the
record to warrant a finding that an applicant purposely excluded
evidence of the quality of care in the applicant’s other facilities.
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Hospitals and Other Medical Facilities—certificate of need—
findings and conclusions—quality of care record

An administrative law judge’s (ALJ) failure to make findings
and conclusions concerning a certificate of need applicant’s actual
record of providing care was an error of law, rendering his conclu-
sion of nonconformity arbitrary and capricious. A remand was nec-
essary so that the ALJ could make a substantive determination of
whether Britthaven was in conformity with Criterion 20 based on its
actual quality of care record.

Hospitals and Other Medical Facilities—certificate of need—
application criteria—reasoning behind conclusion

The Court of Appeals could not determine whether an adminis-
trative law judge erred by concluding that Liberty’s application for a
certificate of need was in conformity with the Department of Health
and Human Services’ Criterion 20. The final decision provided no
substantive explanation of how this conclusion was reached and,
indeed, came to logically inconsistent conclusions.

Hospitals and Other Medical Facilities—certificate of need—
application criteria—agency interpretation

An administrative law judge’s determination in a certificate of
need proceeding that The Heritage conformed with the Department
of Health and Human Services’ (the Agency) Criterion 13(c) was
reversed. An agency’s interpretation of the statutes it is charged
with administering is due deference when its interpretation is rea-
sonable, and the amount of deference given to the agency interpre-
tation depends upon the thoroughness evident in its consideration,
the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to per-
suade. Here, the Agency’s method of assessing conformity with
Criterion 13(c) was reasonable, based on facts and inferences within
the specialized knowledge of the Agency, and therefore entitled
to deference.

Appeal by respondent and cross-appeals by petitioner AH North

Carolina Owner LLC d/b/a The Heritage of Raleigh and respondent-
intervenor from Final Decision entered 20 June 2013 by Administrative
Law Judge Augustus B. Elkins, IT in the Office of Administrative Hearings.
Heard in the Court of Appeals 23 April 2014.

Parker Poe Adams & Bernstein LLP, by Renee J. Montgomery,
Robert A. Leandro, and Dac Cannon, for petitioner The Heritage.
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Wyrick Robbins Yates & Ponton LLP, by K. Edward Greene, Lee M.
Whitman, and Tobias S. Hampson, for petitioner Liberty.

Roy Cooper, Attorney General, by June S. Ferrell, Special Deputy
Attorney General, for respondent DHHS.

Smith Moore Leatherwood LLP, by Marcus C. Hewitt and Elizabeth
Sims Hedrick, for respondent-intervenor Britthaven.

DAVIS, Judge.

North Carolina Department of Health and Human Services, Division
of Health Service Regulation, Certificate of Need Section (“the Agency”);
AH North Carolina Owner LLC d/b/a The Heritage of Raleigh (“The
Heritage”); and Britthaven, Inc. and Spruce LTC Group, LLC (collec-
tively “Britthaven”) appeal from the Final Decision of the administrative
law judge awarding a certificate of need (“CON”) to Liberty Healthcare
Properties of West Wake County, LLC, Liberty Commons Nursing and
Rehabilitation Center of West Wake County, LLC, Liberty Healthcare
Properties of Wake County LLC, and Liberty Commons Nursing and
Rehabilitation Center of Wake County, LLC (collectively “Liberty”)
and denying Britthaven’s and The Heritage’s applications for a CON.
After careful review, we vacate and remand for further proceedings con-
sistent with this opinion.

Factual Background

In the 2011 State Medical Facilities Plan (“SMFP”), the North
Carolina State Health Coordinating Council identified a need for 240
additional nursing facility beds in Wake County. In response to this need
determination, The Heritage, Britthaven, Liberty, Hillcrest Convalescent
Center, Inc. (“Hillcrest”), E.N.W., LLC and BellaRose Nursing and Rehab
Center (collectively “BellaRose”), and 11 other applicants! applied for a
CON with the Agency to either expand their existing facilities or build
new facilities in order to provide the additional beds.

The Heritage submitted an application to expand the campus of
its existing senior living community to add a 90-bed nursing facility.
Britthaven filed an application that proposed the development of a new

1. These additional 11 applicants were not parties in the contested case in the Office
of Administrative Hearings (“OAH”) and are not relevant to the present appeal.



96 IN THE COURT OF APPEALS

AH N.C. OWNER LLC v. N.C. DEP'T OF HEALTH & HUMAN SERVS.
[240 N.C. App. 92 (2015)]

120-bed nursing facility in the Brier Creek area. Hillcrest also sought in
its CON application to develop a new 120-bed nursing facility. Liberty’s
application proposed the development of a 130-bed nursing facility in
North Raleigh, comprised of 120 new nursing care beds and 10 beds
relocated from its Capital Nursing Rehabilitation Center location.
BellaRose’s application entailed the development of a 100-bed nursing
facility on Rock Quarry Road in Raleigh.

In September 2011, the Agency began conducting a competitive
review of each of the applications, and on 3 February 2012, it issued its
findings and conclusions. The Agency determined that the applications
of The Heritage, Hillcrest, and Liberty failed to conform to all appli-
cable statutory review criteria and, therefore, could not be approved.
The Agency approved the applications of Britthaven and BellaRose
and awarded certificates of need to them for 120 and 100 nursing care
beds, respectively.?

The Heritage, Hillcrest, and Liberty each filed a petition for a con-
tested case hearing challenging the Agency’s decision. The Heritage’s
petition challenged the Agency’s decision to disapprove its application
and to approve the applications of Britthaven and BellaRose. Hillcrest’s
petition challenged the disapproval of its application and the approval
of the applications of Britthaven and BellaRose. Liberty’s petition chal-
lenged the disapproval of its application and the approval of Britthaven’s
application but did not challenge the approval of BellaRose’s application.

Britthaven and BellaRose both intervened in the contested cases of
The Heritage, Hillcrest, and Liberty. The Heritage, Hillcrest, and Liberty
each intervened in the contested cases of the other petitioners. The
parties filed a joint motion to consolidate the contested cases, and on
2 July 2012, Administrative Law Judge Augustus B. Elkins, II (“the AL J”)
entered an order consolidating the cases for hearing.

The ALJ heard the matter beginning on 1 October 2012. On 20 June
2013, the ALJ entered a final decision (“the Final Decision”) affirming
the Agency’s award of a CON to BellaRose, reversing the Agency’s award
of a CON to Britthaven, and reversing the Agency’s denial of a CON to
Liberty. The Final Decision also upheld the Agency’s denial of a CON

2. The Agency also awarded a CON to Universal Properties/Fuquay Varina, LLC and
Universal Health Care/Fuquay Varina, Inc. (collectively “Universal”) to add 20 nursing care
beds to its existing nursing care facility. The Agency’s decision to approve the 20 additional
beds for Universal was not at issue in the contested case and is not an issue in this appeal.
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to The Heritage and Hillcrest. The Agency, The Heritage, and Britthaven
filed timely notices of appeal to this Court.3

Analysis

“The fundamental purpose of the certificate of need law is to limit
the construction of health care facilities in this state to those that the
public needs and that can be operated efficiently and economically for
their benefit.” Hope-A Women's Cancer Ctr., PA. v. N.C. Dep’t of Health
& Human Servs., 203 N.C. App. 276, 281, 691 S.E.2d 421, 424 (2010)
(citation and quotation marks omitted), disc. review denied, 365 N.C.
87, 706 S.E.2d 254 (2011). Accordingly, health care providers seeking
to offer new nursing facility beds must submit an application to the
Agency describing the proposed project and receive authorization from
it to proceed with the development of such a project. See N.C. Gen. Stat.
§§ 131E-176(3), 131E-178 (2013).

When deciding whether to issue a CON, a two-step process is gener-
ally applied. First, the Agency must determine whether the applications
submitted meet the criteria set forth in N.C. Gen. Stat. § 131E-183(a).
Craven Reg’l Med. Auth. v. N.C. Dep’t of Health and Human Servs., 176
N.C. App. 46, 57, 625 S.E.2d 837, 844 (2006). Second, “where the Agency
finds more than one applicant conforming to the applicable review crite-
ria, it may [then] conduct a comparison of the conforming applications
to determine which applicant should be awarded the CON.” Id. at 58,
625 S.E.2d at 845b.

Following the Agency’s decision to issue a certificate of need to a
particular applicant, the remaining applicants that were not selected
are entitled to a contested case hearing in the OAH for a review of the
Agency’s decision. See Surgical Care Affiliates, LLC v. N.C. Dep’t of
Health & Human Servs., ___ N.C. App. , , 762 S.E.2d 468, 471
(2014) (“After the Agency decides to issue, deny, or withdraw a CON
... any affected person as defined by section 131E-188(c) shall be enti-
tled to a contested case hearing under Article 3 of Chapter 150B of the
General Statutes.” (citation, quotation marks, and brackets omitted)),
disc. review denied, ___N.C.___, _ SE.2d___(filed Mar. 5, 2015) (No.
3563P14). N.C. Gen. Stat. § 150B-23 requires the party seeking a contested
case hearing to file a petition stating facts which tend to establish that

3. Hillcrest did not appeal from the Final Decision and thus is not a party to this
appeal. Britthaven and The Heritage do not challenge the ALJ’s conclusion that the Agency
properly awarded a CON to BellaRose, and consequently, BellaRose is also not a party to
this appeal.
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the agency named as the respondent has deprived the peti-
tioner of property, has ordered the petitioner to pay a fine
or civil penalty, or has otherwise substantially prejudiced
the petitioner’s rights and that the agency:

(1) Exceeded its authority or jurisdiction;

(2) Acted erroneously;

(3) Failed to use proper procedure;

(4) Acted arbitrarily or capriciously; or

(5) Failed to act as required by law or rule.
N.C. Gen. Stat. § 150B-23(a) (2013).

Accordingly, in a contested case hearing, “[t]he administrative law
judge must . . . determine whether the petitioner has met its burden in
showing that the agency substantially prejudiced petitioner’s rights, as
well as whether the agency also acted outside its authority, acted erro-
neously, acted arbitrarily and capriciously, used improper procedure, or
failed to act as required by law or rule.” CaroMont Health, Inc. v. N.C.
Dep’t of Health & Human Servs., ___ N.C. App. ___, , 761 S.E.2d 244,
248 (2013) (citation, quotation marks, and emphasis omitted); see also
Surgical Care Affiliates, ___ N.C. App.at___, 762 S.E.2d at 471 (explain-
ing that “[t]his Court has interpreted subsection (a) to mean that the
ALJ in a contested case hearing must determine whether the petitioner
has met its burden in showing that the agency substantially prejudiced
the petitioner’s rights. . . . [and] that the agency erred in one of the ways
described above” (citation, quotation marks, and brackets omitted)).

In 2011, the General Assembly amended the Administrative
Procedure Act (“APA”), conferring upon administrative law judges the
authority to render final decisions in challenges to agency actions, a
power that had previously been held by the agencies themselves. See
2011 N.C. Sess. Laws 1678, 1685-97, ch. 398, §§ 15-565. Prior to the enact-
ment of the 2011 amendments, an ALJ hearing a contested case would
issue a recommended decision to the agency, and the agency would then
issue a final decision. In its final decision, the agency could adopt the
ALJ’s recommended decision in toto, reject certain portions of the deci-
sion if it specifically set forth its reasons for doing so, or reject the ALJ’s
recommended decision in full if it was clearly contrary to the prepon-
derance of the evidence. See N.C. Gen. Stat. § 150B-36, repealed by 2011
N.C. Sess. Laws 1678, 1687, ch. 398, § 20. As a result of the 2011 amend-
ments, however, the ALJ’s decision is no longer a recommendation to
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the agency but is instead the final decision in the contested case. N.C.
Gen. Stat. § 150B-34(a).

Under this new statutory framework, an ALJ must “make a final
decision . . . that contains findings of fact and conclusions of law” and
“decide the case based upon the preponderance of the evidence, giving
due regard to the demonstrated knowledge and expertise of the agency
with respect to facts and inferences within the specialized knowledge of
the agency.” Id.

Our review of an ALJ’s final decision is governed by N.C. Gen. Stat.
§ 150B-51, which provides, in pertinent part, as follows:

(b) The court reviewing a final decision? may affirm the
decision or remand the case for further proceedings. It
may also reverse or modify the decision if the substantial
rights of the petitioners may have been prejudiced because
the findings, inferences, conclusions, or decisions are:

(1) Inviolation of constitutional provisions;

(2) In excess of the statutory authority or jurisdic-
tion of the agency or administrative law judge;

(3) Made upon unlawful procedure;
(4) Affected by other error of law;

(5) Unsupported by substantial evidence admissible
under G.S. 150B-29(a), 150B-30, or 150B-31 in
view of the entire record as submitted; or

(6) Arbitrary, capricious, or an abuse of discretion.

(c) In reviewing a final decision in a contested case, the
court shall determine whether the petitioner is entitled to
the relief sought in the petition based upon its review of
the final decision and the official record. With regard to
asserted errors pursuant to subdivisions (1) through (4)

4. In certificate of need cases, an appeal from a final decision proceeds directly to
this Court. See N.C. Gen. Stat. § 131E-188(b) (2013) (“Any affected person who was a
party in a contested case hearing shall be entitled to judicial review of all or any portion
of any final decision in the following manner. The appeal shall be to the Court of Appeals
as provided in G.S. 7A-29(a).”); N.C. Gen. Stat. § 7A-29(a) (explaining that “appeal as of
right lies directly to the Court of Appeals” from final decisions issued under N.C. Gen. Stat.
§ 131E-188(b)).
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of subsection (b) of this section, the court shall conduct
its review of the final decision using the de novo standard
of review. With regard to asserted errors pursuant to sub-
divisions (5) and (6) of subsection (b) of this section, the
court shall conduct its review of the final decision using
the whole record standard of review.

N.C. Gen. Stat. § 150B-51(b)-(c) (2013).

In the present case, the ALJ determined that the Agency erred by
incorrectly applying Criterion 20 and Criterion 13(c) of N.C. Gen. Stat.
§ 131E-183(a) in its review of the applications for the nursing facil-
ity beds at issue. The ALJ concluded that as a result of the Agency’s
erroneous application of these two criteria, the Agency improperly
determined that (1) The Heritage’s and Liberty’s applications were
nonconforming with the review criteria; and (2) Britthaven’s applica-
tion was conforming with the review criteria. The ALJ also found that
Liberty had met its burden of showing that it was substantially preju-
diced by the Agency’s errors.

Consequently, the ALJ reversed the Agency’s award of a CON for
120 nursing facility beds to Britthaven and ordered that the CON instead
be issued to Liberty. With respect to The Heritage, the ALJ concluded
that it had failed to demonstrate that it was substantially prejudiced by
the Agency’s erroneous disapproval of its application because it was
“not one of the three most effective applications in the Review” and,
therefore, would not have been approved even if the Agency had found
it to be conforming. We address each of these determinations by the AL J
in turn.

I. Criterion 20

[1] Criterion 20 states that “[a]n applicant already involved in the pro-
vision of health services shall provide evidence that quality care has
been provided in the past.” N.C. Gen. Stat. § 131E-183(a)(20) (2013).
Because the General Assembly has not articulated with specificity how
the Agency should determine an applicant’s conformity with Criterion
20, the Agency was authorized to establish its own standards in assess-
ing whether an applicant that was already involved in providing health
care services had provided quality care in the past. See N.C. Gen. Stat.
§ 131E-177(1) (2013) (explaining that Agency is empowered to “estab-
lish standards and criteria or plans required to carry out the provisions
and purposes of [the certificate of need statutes]”).
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Historically, in determining an applicant’s conformity with Criterion
20, the Agency has confined its review to the applicant’s facilities within
the proposed service area — which, in nursing home reviews, is the
county where the proposed facility is to be located. The Agency would
then ascertain whether the applicant’s facility (or facilities) within that
county, if any, had received any citations for substandard quality of
care during the 18-month period immediately preceding the Agency’s
decision. If the applicant did not have any existing facilities within that
county, the Agency deemed Criterion 20 “not applicable” to the applicant.

In its petition for a contested case and during the contested case
hearing, Liberty contended that the Agency “exceeded its authority and
jurisdiction, acted erroneously, failed to use proper procedure, acted
arbitrarily and capriciously, and failed to act as required by law or rule” in
determining that its application did not conform to Criterion 20 and that
Britthaven’s application was, conversely, in conformity with Criterion
20. In making these assertions, Liberty argued that (1) the Agency arbi-
trarily limited its analysis of whether quality care had been provided in
the past solely to the applicants’ facilities within Wake County; and (2)
Britthaven’s application failed to “adequately evidence that quality care
had been provided in the past as required by Criterion 20.” Liberty also
contended in the contested case hearing that the Agency used an incor-
rect “look back period” for assessing an applicant’s quality of care history.

The ALJ agreed with Liberty’s contentions and concluded in his
Final Decision that (1) Criterion 20 requires an examination of the qual-
ity of care record of the applicant’s facilities statewide; (2) the relevant
time period when assessing an applicant’s past quality of care is the
18 months prior to the submission of the applicant’s application through
the date on which the Agency renders its decision; and (3) Britthaven
failed to show conformity with Criterion 20 because the portion of its
application addressing quality of care issues at its existing facilities was
incomplete and misleading. For these reasons, the ALJ concluded that
Britthaven’s application was nonconforming with Criterion 20.

In their appeal to this Court, the Agency and Britthaven contend
that in making these determinations, the ALJ exceeded his statutory
authority and made an error of law by substituting his interpretation of
Criterion 20 for the Agency’s interpretation. Specifically, they contend
that the ALJ failed to give any deference to the Agency’s interpretation
of this criterion and improperly conducted a de novo review in excess
of his limited authority pursuant to N.C. Gen. Stat. § 150B-23(a) as inter-
preted by this Court in Britthaven, Inc. v. N.C. Dep’t of Human Res.,
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118 N.C. App. 379, 382-83, 4565 S.E.2d 455, 459, disc. review denied,
341 N.C. 418, 461 S.E.2d 754 (1995). Because the Agency and Britthaven
assert errors under subsections (2) and (4) of N.C. Gen. Stat. § 150B-51(b),
we review the ALJ’s determinations regarding the scope of Criterion 20
de novo. N.C. Gen. Stat. § 150B-51(c) (“With regard to asserted errors
pursuant to subdivisions (1) through (4) of subsection (b) of this sec-
tion, the court shall conduct its review of the final decision using the de
novo standard of review.”).

“It is well settled that when a court reviews an agency’s interpreta-
tion of a statute it administers, the court should defer to the agency’s
interpretation of the statute . . . as long as the agency’s interpretation
is reasonable and based on a permissible construction of the statute.”
Craven Reg’l, 176 N.C. App. at 58, 625 S.E.2d at 844; see also Hospice
at Greensboro, Inc. v. N.C. Dep’t of Health and Human Servs., 185
N.C. App. 1, 13, 647 S.E.2d 651, 659 (explaining that “an agency’s inter-
pretation of a statutory term is entitled to deference when the term is
ambiguous and the agency’s interpretation is based on a permissible
construction of the statute” (citation and quotation marks omitted)),
disc. review denied, 361 N.C. 692, 6564 S.E.2d 477 (2007).

Here, the statute at issue — N.C. Gen. Stat. § 131E-183(a)(20) —
charges the Agency with determining whether an applicant already
involved in the provision of health services has “provide[d] evidence
that quality care has been provided in the past” but does not provide
guidance for how the Agency is to assess compliance with this criterion.
As such, in order to evaluate whether Liberty had met its burden of dem-
onstrating that the Agency’s application of Criterion 20 constituted error
as defined in N.C. Gen. Stat. § 150B-23(a) that substantially prejudiced
Liberty’s rights, the ALJ was required to determine whether the pro-
cess used by the Agency in assessing compliance with Criterion 20 was
based on a permissible construction of the statute. See Cty. of Durham
v. N.C. Dep’t of Env’t & Natural Res., 131 N.C. App. 395, 397, 507 S.E.2d
310, 311 (1998) (“If the statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether the agency’s answer
is based on a permissible construction of the statute.” (citation, quota-
tion marks, and brackets omitted)), disc. review denied, 350 N.C. 92,
528 S.E.2d 361 (1999).

In his Final Decision, the ALJ concluded that the geographic scope
chosen by the Agency to assess compliance with Criterion 20 was not
based upon a permissible interpretation of N.C. Gen. Stat. § 131E-183(a)
(20). The ALJ made the following findings of fact on this issue:
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1. The General Assembly has found that to promote the
general welfare and health of its citizens, CON applicants
for new health services must be evaluated as to the quality
of care they will provide. N.C.G.S. § 131E-175(7). Criterion
20 requires that “[a]n applicant already involved in the pro-
vision of health services shall provide evidence that qual-
ity care has been provided in the past.”

2. Criterion 20 serves to benefit future residents of a pro-
posed nursing facility by ensuring that an existing provider
cannot be awarded a CON unless it can demonstrate that
it is currently providing quality care at its existing facili-
ties. Criterion 20 is especially important in nursing home
reviews because the residents of nursing facilities have
serious medical issues and are completely dependent on
the facility to meet their care needs 24 hours a day.

3. All CON applicants are required to demonstrate how a
project will promote quality in the delivery of health care
services. Safety and quality are the first basic principle[s]
that govern the health care planning process in the State
Medical Facilities Plan.

4. Criterion 20 does not specify what geographic area
the Agency must consider when evaluating whether an
applicant has provided quality care in the past. In other
statutory criteria, the legislature has specifically limited
the relevant geographic area under consideration to the
“service area” at issue. (N.C. Gen. Stat. §§ 131E-183(13)

(a), (18a)).

5. It is the Agency’s practice in considering Criterion 20,
to limit the geographic scope of its review of substandard
quality of care deficiencies to only facilities operated
in the service area where the proposed project is to be
located. For nursing home reviews, the service area is a
single county.

6. In this review, the Agency only considered the appli-
cants’ history of providing quality care in Wake County.
The Agency ignored quality of care by an applicant in
other counties.

7. The Agency’s interpretation of the geographic scope of
the statute has resulted in it determining that Criterion 20
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is not applicable to applicants that operate nursing facili-
ties outside of the county where the proposed project is to
be located.

8. The language of Criterion 20 does not expressly limit
or even suggest that the geographic scope of the Agency’s
review should be limited to only those facilities operated
in the county where the proposed project is to be located.
Instead, Criterion 20 makes clear that all existing provid-
ers must demonstrate that they have provided quality care
in the past.

9. The Agency provided no reasonable basis for ignoring
an applicant’s quality track record outside the county in
determining conformity with Criterion 20. When asked
why the Agency excluded facilities outside the county
where the proposed project was to be located, the
Assistant Chief of the Agency agreed that it was historical
practice and that she did not know why. Mike McKillip,
Project Analyst at the Agency’s CON Section, testified
that he did not know why the Agency has traditionally
limited its Criterion 20 analysis to the county at issue in
the review.

10. Craig Smith, Chief of the CON Section, testified that
it was possible that the Agency would consider quality
issues in other counties when determining conformity
with Criterion 20, but the Agency would only do so if the
Agency determined that the applicant had severe quality
issues. However, the evidence shows two examples of
nursing home reviews in which the Agency looked out-
side the county to determine conformity with Criterion 20.
In each instance, the applicant had no quality issues that
would have resulted in nonconformity with Criterion 20.

26. In Section II, Question 6(a) of the nursing home CON
application, the Agency asks the applicant to complete
a table (“Table 6”) and identify whether any of the appli-
cant’s existing facilities statewide have experienced any
of a set of specified quality-related events. The specified
quality-related events include “Substandard Quality of
Care as Defined by [the Federal Government]” and “State
and Federal Fines.”
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38. The Agency is obligated to review applications and
determine whether they are consistent with the statutory
review criteria. N.C. Gen. Stat. § 131E-183(a).

39. In reviewing whether applications submitted in this
case conformed to Criterion 20, Mike McKillip, Project
Analyst at the Agency’s CON Section, sent an e-mail
dated December 20, 2011 to Beverly Speroff, Chief of
the Agency’s Nursing Home Licensure and Certification
Section. The e-mail included a list of the applicants’ exist-
ing facilities in Wake County and asked whether any of
those facilities had quality of care problems since August
2010.

40. Ms. Speroff responded to Mr. McKillip’s e-mail and
stated which of the facilities identified by Mr. McKillip,
“had certification deficiencies constituting substandard
quality of care during this period.” Ms. Speroff’s e-mail did
not contain any details about the certification deficiencies.
Ms. Speroff’s e-mail also did not contain any information
regarding whether the applicants’ remaining facilities in
North Carolina had experienced any quality of care issues.

41. Mr. McKillip and Martha Frisone, Assistant Chief of
the Agency’s CON Section, both testified that the Agency’s
determination of whether the applications in this review
conformed to Criterion 20 was based entirely on Ms.
Speroff’s e-mail.

(Certain citations omitted.)

Based on these findings, the ALJ made the following pertinent con-
clusions of law:

24. The Agency erred and acted in contradiction of law by
limiting the geographic scope of Criterion 20 to facilities
located in the county where the proposed project was to
be located in determining conformity with Criterion 20.

25. In considering the geographic scope of Criterion 20,
the first step is to review the plain language of the statute
to determine if it explicitly supports the Agency’s interpre-
tation. Liberty Mut. Ins. Co. v. Pennington, 356 N.C. 571,
574-75, 573 S.E.2d 118, 121 (2002).
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26. Nothing in the plain language of Criterion 20 suggests
that the General Assembly intended the Agency to limit
its review of past quality of care provided by existing pro-
viders to facilities located in the county where the pro-
posed facility would be located. Moreover, the language
of Criterion 20 does not support a reading of the statute
that allows the Agency to ignore existing health service
providers on the basis that the services are provided
outside the county where the proposed project is to be
located. Instead, the plain language of Criterion 20 very
explicitly states, without qualification, that if the applicant
is an existing provider of health service[s], that provider
must demonstrate that it has provided quality of care in
the past. N.C.G.S. § 131E-183(a)(20).

27. The Agency and Britthaven contend that since the ser-
vice area for the need allocation is Wake County, Criterion
20 should be interpreted to limit quality of care review to
Wake County. However, a bedrock principle of statutory
construction is that the court must consider a statute as
a whole and presume that the legislature understood its
choice of words when drafting the statute. Housing Auth.
of Greensboro v. Farabee, 284 N.C 242, 245, 200 S.E.2d 12,
15 (1973); see also N.C. Dept. of Revenue v. Hudson, 196
N.C. App. 763, 768, 675 S.E.2d 709, 711 (2009) (if legislation
includes particular language in one section but omits it in
another, it is presumed the legislature acted intentionally).

28. Unlike Criterion 20, in enacting Criterion 13(a), the
General Assembly limited the use of the comparison to
be made by the Agency to the “applicant’s service area.”
N.C.G.S. § 131E-183(a)(13)(a). Similarly in Criterion
18, the applicant must only demonstrate the effects on
competition in the proposed “service area.” N.C.G.S.
§ 131E-183(a)(18). If the General Assembly had intended
to limit the Agency’s consideration of quality to only
the proposed “service area,” which in this case is Wake
County, it would have included such language in Criterion
20 as it did in Criteria 13(a) and 18. Farabee, 284 N.C. at
245, 200 S.E.2d at 15; N.C. Dept. of Revenue v. Hudson,
196 N.C. App. at 768, 675 S.E.2d at 711.

29. In interpreting a statute, a court should also consider
the policy objectives prompting passage of the statute and
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should avoid a construction which defeats or impairs the pur-
pose of the statute. O & M Industries v. Smith Engineering
Co., 360 N.C. 263, 268, 624 S.E.2d 345, 349 (2006).

30. The General Assembly has unambiguously determined
that the general welfare and protection of lives and health
of the citizens of North Carolina require that proposed
health services be reviewed and evaluated as to quality of
care. N.C.G.S. § 131E-183(a)(20). The CON Section’s inter-
pretation of Criterion 20 impairs the purpose of the statute
by restricting the Agency’s quality review to such a limited
and arbitrary geographic area.

31. While traditionally the interpretation of a statute by
an agency created to administer the statute is accorded
some deference, “those interpretations are not binding,
and the weight of such an interpretation in a particular
case will depend upon the thoroughness evident in its
consideration, the validity of its reasoning, its consistency
with earlier and later pronouncements, and all those fac-
tors which give it the power to persuade. Total Renal
Care of North Carolina, LLC v. North Carolina Dept. of
Health and Human Services, Div. of Facility Services,
Certificate of Need Section, 171 N.C. App. 734, 615 S.E.2d
81 (2005). The Agency'’s interpretation of the geographic
scope of Criterion 20 is not based on thorough consider-
ation or valid reasoning.

32. The nursing facility application form requires appli-
cants to provide state-wide quality of care informa-
tion. N.C.G.S. § 131E-182(b) requires that applicants “be
required to furnish only that information necessary to
determine whether the proposed new institutional health
service is consistent with the review criteria implemented
under G.S. § 131E-183 and with duly adopted standards,
plans and criteria.” By creating a policy that ignores and
treats as irrelevant the state-wide quality of care infor-
mation that has been requested in the application form,
the Agency has erred and acted contrary to N.C.G.S.
§ 131E-182(Db).

33. A state-wide review of all of the nursing facilities oper-
ated by an applicant is consistent with the importance that
the General Assembly placed on awarding CONSs to quality
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providers when it created the CON statute. (See N.C.G.S.
§ 131E-175(7); see also Agency Ex. 818, p. 2, CON Basic
Principle No. 1).

34. The Agency’s policy of ignoring quality issues that
exist outside the county under review is inconsistent with
the importance that the General Assembly has placed on
quality in the CON statute and is not in the best interest of
future nursing home patients.

35. N.C.G.S. § 131E-182(b) and the CON Section’s Nursing
Facility Application provides an additional justification
for finding that the Agency was required to conduct a
state-wide review of quality in this case.

36. N.C.G.S. § 131E-182(b) requires that the Agency only
request information in its application form that is neces-
sary to determine whether the proposed project is consis-
tent with the review criteria.

37. The nursing facility application created by the CON
Section specifically requires applicants to provide quality
information for all facilities the applicant owns or oper-
ates in North Carolina and does not limit its request only
to the county where the proposed project will be located.
(Joint Ex. 6).

38. Based on the language of N.C.G.S. § 131E-182(b), by
requesting survey history for all facilities in the state, the
Agency has determined that state-wide information is
necessary to determine conformity with Criterion 20. It
is unreasonable and contrary to N.C.G.S. § 131E-182(b)
for the Agency to request information from applicants and
ignore that information.

39. Based on the above, the Agency was required to con-
sider quality information on a statewide basis. The Agency
failed to meet this requirement by only considering quality
information relating to Wake County facilities.

47. In order to fulfill its obligation of determining whether
applications are consistent with statutory review criteria,
the Agency must perform a meaningful analysis.
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48. To perform a meaningful analysis of whether an appli-
cant conforms to Criterion 20, the Agency must analyze
and give due regard to the information available to it that
is reasonably related to an applicant’s history of providing
quality care.

49. In this case, the Agency did not analyze or give due
regard to the information available to it that is reasonably
related to the applicants’ history of providing quality care.
Specifically, the Agency did not analyze or give due regard
to the public comments regarding the quality issues at
Britthaven facilities or any of the other Applicants across
the State. Likewise the Agency did not analyze informa-
tion available to it related to any of the Petitioners’ histo-
ries of providing quality of care throughout the State.

50. By failing to analyze or give due regard to the substan-
tial information available to the Agency that was reason-
ably related to the applicants’ history of providing quality
care, the Agency failed to perform a meaningful analysis
of whether the applications conformed to Criterion 20.

51. By failing to perform a meaningful analysis of whether
the applications conformed to Criterion 20, the Agency
failed to fulfill its obligation of determining whether the
applications were consistent with Criterion 20.

The ALJ also concluded that the Agency had utilized the incorrect
time frame in its assessment of the applicants’ conformity with Criterion
20. Specifically, the ALJ found that while the application form developed
by the Agency required applicants to provide quality of care information
for the 18 months immediately preceding the submittal of the
application, it was the Agency’s practice “to only consider substandard
quality of care occurring eighteen (18) months prior to the issuance of
the CON Section’s decision.” (Emphasis added.)

The ALJ determined that the Agency’s policy of ignoring approx-
imately four months of quality of care data contained in the applica-
tions was contrary to N.C. Gen. Stat. § 131E-182(b), which provides
that an application form shall require such information as the Agency
“deems necessary to conduct the review” and that “[a]n applicant shall
be required to furnish only that information necessary to determine
whether the proposed new institutional health service is consistent
with the review criteria implemented under G.S. 131E-183 and with duly
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adopted standards, plans and criteria.” N.C. Gen. Stat. § 131E-182(b)
(2013). As such, the ALJ concluded that the appropriate look back period
for assessing an applicant’s compliance with Criterion 20 extended from
18 months prior to the submission of the application up to the date that
the Agency issued its decision.

As discussed above and as the ALJ noted in his Final Decision, an
agency’s interpretation of a statute that it is tasked with administering
should be accorded some deference by the reviewing tribunal. Good
Hope Health Sys., LLC v. N.C. Dep’t of Health & Human Servs., 189
N.C. App. 534, 544, 659 S.E.2d 456, 463, aff’d per curiam, 362 N.C. 504,
666 S.E.2d 749 (2008). The agency’s interpretation is only entitled to
such deference, however, if it is both reasonable and based on a per-
missible construction of the statute. Craven Reg’l, 176 N.C. App. at 58,
625 S.E.2d at 844. The weight given to the agency’s interpretation by a
reviewing court depends upon “the thoroughness evident in its consider-
ation, the validity of its reasoning, its consistency with earlier and later
pronouncements, and all those factors which give it power to persuade
...." Good Hope, 189 N.C. App. at 544, 659 S.E.2d at 463 (citation and
quotation marks omitted). Therefore, we must consider whether defer-
ence should be accorded to the Agency’s interpretation of (1) the appro-
priate geographic scope of the quality of care assessment required under
Criterion 20; and (2) the length of the look back period under Criterion
20. We address each in turn.

A. Geographic Scope

[2] With regard to the geographic scope of the quality of care evalua-
tion, we agree with the AL J’s conclusion that the Agency’s interpretation
of Criterion 20 was not based on a permissible construction of N.C. Gen.
Stat. § 131E-183(a). “The cardinal principle of statutory construction is
that the intent of the legislature is controlling. In ascertaining the leg-
islative intent, courts should consider the language of the statute, the
spirit of the statute, and what it seeks to accomplish.” State ex rel. Utils.
Comm’n v. Pub. Staff, 309 N.C. 195, 210, 306 S.E.2d 435, 443-44 (1983)
(internal citations omitted); see also Martin v. N.C. Dep’t of Health &
Human Servs., 194 N.C. App. 716, 719, 670 S.E.2d 629, 632 (“The primary
rule of construction of a statute is to ascertain the intent of the legisla-
ture and to carry out such intention to the fullest extent.” (citation and
quotation marks omitted)), disc. review denied, 363 N.C. 374, 678 S.E.2d
665 (2009).

It is clear from the testimony offered at the contested case hearing
that the Agency’s practice of only examining an applicant’s quality of
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care record within the service area of the proposed project is longstand-
ing. Assistant Chief of the CON Section Martha Frisone (“Frisone”) testi-
fied that evaluating the applicant’s quality of care “track record” for only
those facilities within the proposed service area had been the practice
of the Agency for at least the 18 years she had been employed by the
Agency and that she was trained to follow this practice upon her hiring,.
She explained that when the Agency is “doing a review and we're look-
ing at Criterion 20, the first question we ask is does this project involve
an existing facility. And if so, we will inquire about the quality of care
track record at that facility, and then we will look at affiliated facilities
in the same county.” Frisone further testified that under this method of
assessing conformity with Criterion 20, if an applicant does not have any
existing facilities within the proposed service area, the Agency will find
that Criterion 20 is “not applicable” to that applicant.

A longstanding and consistent interpretation of a statute by an
administrative agency warrants greater deference than an inconsistent
or novel interpretation. See Martin, 194 N.C. App. at 724, 670 S.E.2d
at 635 (explaining that “consistently held agency view” was entitled to
significantly more deference than an interpretation that conflicts with
an earlier agency interpretation). However, courts will not defer to an
agency’s interpretation of a statute that is an impermissible construction
of the statute. Craven Reg’l, 176 N.C. App. at 58, 625 S.E.2d at 844.

As the ALJ noted, certain review criteria in N.C. Gen. Stat.
§ 131E-183(a) are specifically limited to the service area of the proposed
project. Criterion 18a, for example, requires the applicant to “demon-
strate the expected effects of the proposed services on competition
in the proposed service area . ..."” N.C. Gen. Stat. § 131E-183(a)(18a)
(emphasis added). Criterion 20, on the other hand, contains no such geo-
graphic limitation.

It is well established that in order to determine the legislature’s
intent, statutory provisions concerning the same subject matter must be
construed together and harmonized to give effect to each. Cape Hatteras
Elec. Membership Corp. v. Lay, 210 N.C. App. 92, 101, 708 S.E.2d 399,
404 (2011). Furthermore, as this Court has previously explained, “[w]hen
alegislative body includes particular language in one section of a statute
but omits it in another section of the same [statute], it is generally pre-
sumed that the legislative body acts intentionally and purposely in the
disparate inclusion or exclusion.” N.C. Dep’t of Revenue v. Hudson, 196
N.C. App. 765, 768, 675 S.E.2d 709, 711 (2009) (citation, quotation marks,
and brackets omitted).
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Consequently, it is legally significant that the General Assembly
made no mention of the service area of the proposed project in Criterion
20. As such, basic principles of statutory construction support the ALJ’s
conclusion that the General Assembly did not intend for the Agency’s
evaluation of an applicant’s past quality of care to be limited to the ser-
vice area of the proposed project.

In addition, “under no circumstances will the courts follow an
administrative interpretation in direct conflict with the clear intent and
purpose of the act under consideration.” High Rock Lake Partners, LLC
v. N.C. Dep’t of Transp., 366 N.C. 315, 319, 735 S.E.2d 300, 303 (2012)
(citation, quotation marks, and alteration omitted). In addition to con-
trolling health care costs and avoiding the costly and unnecessary dupli-
cation of health service facilities, a primary reason for the existence
of the CON laws is to protect the health and well-being of the citizens of
North Carolina. N.C. Gen. Stat. § 131E-175(7). Indeed, the General
Assembly made specific findings explaining the underlying purpose of
requiring health care entities to obtain CONs and how the CON laws
promote the general welfare of the public. In particular, the General
Assembly stated

[t]hat the general welfare and protection of lives, health,
and property of the people of this State require that new
institutional health services to be offered within this State
be subject to review and evaluation as to need, cost of
service, accessibility to services, quality of care, feasibil-
ity, and other criteria as determined by provisions of this
Article . . . prior to such services being offered or devel-
oped in order that only appropriate and needed institu-
tional health services are made available in the area to
be served.

Id. Thus, the clear intent of the General Assembly was to ensure that the
quality of care history of an existing health care provider be subject to
meaningful evaluation before that provider is allowed to offer additional
services within North Carolina that are subject to the CON laws.

Here, the Agency’s interpretation of Criterion 20 resulted in its
determination that Criterion 20 was “not applicable” to several of the
applicants simply because they did not have existing facilities in Wake
County. Thus, the quality of care history of applicants such as The
Heritage, which were already providing nursing care services within
North Carolina but did not have any facilities in Wake County, was not
assessed despite Criterion 20’s mandate for the Agency to determine
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whether an applicant already involved in the provision of health services
has shown that quality care has been provided in the past. N.C. Gen.
Stat. § 131E-183(a)(20).

We see no logical basis for disregarding such information evidenc-
ing quality of care on a statewide level. Indeed, we believe that such
a policy actually contravenes one of the primary purposes of the CON
laws. See O & M Indus. v. Smith Eng’g Co., 360 N.C. 263, 268, 624 S.E.2d
345, 348 (2006) (stating that construction of statute which impairs or
defeats purpose of statute should be avoided).

Significantly, the testimony from the contested case hearing dem-
onstrates that Agency employees were unable to identify a plausible
justification for its past interpretation of the geographic scope element
of Criterion 20. Michael McKillip (“McKillip”), a project analyst for the
Agency, admitted that he did not know why the Agency limited its anal-
ysis to the service area at issue, simply stating that it was just “how
we review applications under Criterion 20.” Likewise, Frisone testified
that she did not know how the Agency initially formulated this inter-
pretation of Criterion 20 but that it had been used for at least the past
18 years and “in that period of time, it has never been questioned that
we should look statewide, nationwide, [or] worldwide when we're eval-
uating Criterion 20.”

The inability of the Agency’s own employees to provide a coherent
rationale for its interpretation of the geographic scope of Criterion 20
provides additional support for our conclusion that no deference is owed
to the Agency on this issue. See Cashwell v. Dep’t of State Treasurer,
196 N.C. App. 81, 89, 675 S.E.2d 73, 78 (2009) (explaining that deference
should only be accorded to agency interpretation “if the agency’s inter-
pretation of the law is not simply a ‘because I said so’ response . . ..”
(citation, quotation marks, and alteration omitted)).

B. Look Back Period

[38] With regard to the look back period applicable to Criterion 20, we
likewise conclude that the ALJ correctly determined that the Agency’s
interpretation was not entitled to deference. On this issue (unlike the
issue of the appropriate geographic scope of Criterion 20), application
of principles of statutory construction to N.C. Gen. Stat. § 131E-183(a)
do not provide an answer. However, it is clear that the look back period
the Agency utilizes in assessing an applicant’s conformity with Criterion
20 differs from the temporal scope of the quality of care information it
requires an applicant to provide in its application. By looking solely at
the 18 month-period prior to its decision rather than to the 18 months
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preceding the submission of the application, the Agency disregarded
several months of quality of care data — information that it specifically
required the applicants to report.

The ALJ found that the Agency’s practice of ignoring this informa-
tion was improper because N.C. Gen. Stat. § 131E-182(b) “prohibits the
Agency from creating an application form that requires the applicant to
furnish anything more than that which is necessary to a determination
of whether the application is consistent with the applicable standards,
plans and criteria.” N.C. Gen. Stat. § 131E-182(b) states as follows:

An application for a certificate of need shall be made on
forms provided by the Department. The application forms,
which may vary according to the type of proposal, shall
require such information as the Department, by its rules
deems necessary to conduct the review. An applicant shall
be required to furnish only that information necessary to
determine whether the proposed new institutional health
service is consistent with the review criteria implemented
under G.S. 131E-183 and with duly adopted standards,
plans and criteria.

The Agency’s response to this finding is that N.C. Gen. Stat.
§ 131E-182(b) merely requires it to limit the information sought from
applicants to that which “might be useful” in a review so as to prevent the
Agency from engaging in a “fishing expedition.” We agree with the ALJ’s
determination on this issue. Although the statute affords the Agency a
measure of discretion in formulating the appropriate look back period,
the Agency used that discretion by creating an application that requests
information for the 18-month period preceding the submission of the
application. The record is devoid of any explanation from the Agency
of the basis for its practice of deviating from the time period referenced
in its own application when applying Criterion 20. As such, we cannot
say that the ALJ erred in his determination that the Agency is bound to
utilize a look back period of 18 months preceding the date of the applica-
tion’s submission through the date of the Agency’s decision.?

Having determined that the ALJ’s conclusions as to the proper geo-
graphic and temporal parameters of Criterion 20 were not erroneous,

5. We also agree with the ALJ’s conclusion that this longer look back period is “rea-
sonable and consistent with” the legislative purpose underlying Criterion 20 by offering a
more comprehensive evaluation of a health care provider’s past history of quality care in
its provision of health services.
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we must now examine the ALJ’s specific application of Criterion 20 to
Britthaven and Liberty.

C. Application of Criterion 20 to Britthaven

[4] In his Final Decision, the ALJ reversed the Agency’s determination
that Britthaven had demonstrated a history of quality care in conformity
with Criterion 20, making the following findings of fact:

23. Criterion 20 puts the burden on the applicant to prove
that it has provided quality care in the past: “An applicant
already involved in the provision of health services shall
provide evidence that quality care has been provided in
the past.”

26. In Section II, Question 6(a) of the nursing home CON
application, the Agency asks the applicant to complete
a table (“Table 6”) and identify whether any of the appli-
cant’s existing facilities statewide have experienced any
of a set of specified quality-related events. The specified
quality-related events include “Substandard Quality of
Care as Defined by [the Federal Government]” and “State
and Federal Fines.”

28. Although Britthaven identified 46 facilities in Table 6
of the Britthaven Application, it did not disclose that
any of those facilities had experienced incidents of sub-
standard quality of care. The evidence at the hearing
revealed that, in fact, seven (7) Britthaven facilities had
experienced eleven (11) events constituting substandard
quality of care during the eighteen (18) months prior to
the application date.

29. Max Mason, who prepared the Britthaven Application,
testified at the hearing that Britthaven’s events of substan-
dard quality of care were purposefully not identified in the
Britthaven Application because he knew that the Agency
would only evaluate whether Britthaven’s Wake County
facility had provided quality care in the past, and none of
Britthaven’s eleven (11) events of substandard quality
of care occurred at Britthaven’s Wake County facility.
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30. The Britthaven Application did identify several “State
and Federal Fines.” However, in response to Question
6(b), which asked for the circumstances surrounding
all disclosed quality events, the Britthaven Application
stated: “The penalties against the various facilities were
assessed for alleged deficiencies. Except where otherwise
noted, all matters are under appeal with CMS.” The evi-
dence at the hearing revealed that at least some of the dis-
closed fines were in fact not under appeal with CMS when
Britthaven filed its application. At the hearing, Mr. Mason
testified that the statement in the Britthaven Application
indicating that all fines were under appeal was not true
and was simply boilerplate language that Britthaven used
in multiple CON applications.

31. Mr. Mason testified that although he is ultimately
in charge of completing CON applications on behalf of
Britthaven, he relies on a paralegal, Martha McMillan, to
fill out Table 6 of the application. He does not indepen-
dently verify her work, nor does he know the procedure
she follows in filling out Table 6. He further testified that
he was not familiar with her qualifications. To his knowl-
edge, Ms. McMillan has no clinical training or experience
with CMS surveys. Britthaven did not call Ms. McMillan
as a witness at the hearing. Mr. Mason also testified that
based on the Agency’s longstanding practice of basing con-
formity determinations on the survey history of facilities
within the same county as the proposed facility, he gener-
ally verifies the information provided by Ms. McMillan for
any facilities in the same county where the proposed facil-
ity is to be located.

32. Mike McKillip, the analyst who performed the review
in this case, testified that his interpretation of Table 6 of
the Britthaven Application was that no Britthaven facility
in North Carolina had an episode of Substandard Quality
of Care.

33. Mr. McKillip testified that Britthaven should have iden-
tified which of its facilities had experienced events consti-
tuting substandard quality of care. He further testified that
had Britthaven fully identified its events of substandard
quality of care, he would likely have followed up on the
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disclosed issues. Craig Smith, Chief of the Agency’s CON
Section, testified that he expects the entire CON applica-
tion to be completed in a complete and accurate manner.

34. Doug Suddreth, who was admitted as an expert in the
development and operation of nursing homes, the prepa-
ration, review and analysis of CONs, health planning, facil-
ity management and design and how care practices and
work care practices flow from such design, and who testi-
fied on behalf of Britthaven and BellaRose, opined that it
was a mistake for Britthaven not to fully complete Table 6.

(Internal citations omitted.)

Based on these findings of fact, the ALJ made the following conclu-
sions of law concerning the issue of whether Britthaven had complied
with Criterion 20:

62. Britthaven had an obligation under the CON law and
Agency regulations, as well as a responsibility to the citi-
zens of this State, to fully, completely and truthfully fill out
Table 6 of the CON application form. Britthaven’s inten-
tional failure to fully, completely and truthfully fill out
Table 6 of the CON application form was misleading and
contrary to its legal requirements.

63. Even if the Agency’s traditional Criterion 20 analysis
was limited to the county at issue in the review, Britthaven
was not excused from its obligation to fully, completely
and truthfully fill out Table 6 of the CON application form.

64. By failing to fully, completely and truthfully fill out
Table 6 of the CON application form, Britthaven failed to
meet its burden of proving that it provided quality care in
the past under Criterion 20.

65. The Agency must conduct an assessment of all rele-
vant information in support of and indeed in opposition
to an application. To do so the Agency must be able to
rely on all information requested within the application.
Britthaven’s intentional omissions regarding quality of
care prevents the Agency from conducting that indepen-
dent evaluation that it must to assure itself and indeed the
public of a fair and honest judgment on the issue. The fail-
ure to provide that information necessarily prevents the
required evaluation and necessarily makes the Agency’s
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decision regarding Britthaven’s past quality of care arbi-
trary and capricious.

66. Britthaven’s failure to meet its requirement of proving
that it provided quality care in the past under Criterion
20 renders the Britthaven Application nonconforming and
therefore unapprovable.

On appeal, Britthaven argues that (1) the ALJ’s characterization of
the omissions from its application as intentional is not supported by the
evidence; and (2) the ALJ erred as a matter of law in concluding that the
omissions from its application necessarily rendered Britthaven noncon-
forming with Criterion 20. We agree.

At the contested case hearing, Maxwell Mason (“Mason”) — who
was responsible for overseeing CON-related matters for Britthaven,
including the preparation of Britthaven’s CON applications — testi-
fied that an employee, Martha McMillan (“McMillan”), prepared Table
6 in Britthaven’s application. Mason stated that the table completed by
McMillan appeared correct when he reviewed it but that he did not “go
figure out where all the survey findings are and letters from Licensure
and Certification and try to recreate the table” because McMillan was
more familiar than he was with that data.

Mason further testified that he attempts to verify the accuracy of
information provided to him in connection with CON applications “to the
extent feasible.” He further stated, however, that in light of the Agency’s
historical practice of examining only the facilities located in the service
area of the proposed new project in its Criterion 20 review, he would
personally conduct an inquiry into the quality of care history solely as to
any facilities located within the particular service area at issue.

When specifically asked about whether Britthaven’s omission of the
“Xs” that should have been included in Table 6 to denote that a facility
had been cited for substandard quality of care was deliberate, Mason
responded that it was Britthaven’s intention for its application to be
both complete and accurate and that the omissions were inadvertent.

There was no intent for there not to be Xs. As best I can
understand it, there was some misunderstanding on the
part of Ms. McMillan about how this table should be com-
pleted. But as I said, she’s done it for a while and it never
came to our attention that there was a problem. So that’s
all I can say about it. But I mean I certainly didn’t tell any-
one or consciously say let’s remove Xs.
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Liberty asserts that the ALJ’s determination that Britthaven inten-
tionally omitted this information is supported by substantial evidence
because Mason also testified that Britthaven chose to provide responses
with “less detail” to inquiries into the circumstances of fines that had
been imposed on various Britthaven facilities. Mason’s testimony on this
issue was that the section of the application requesting the applicant
to describe the circumstances of each fine imposed “doesn’t prescribe
specific expectations for the content” and that Britthaven provided “a
general response” in that section “based on our experience of how the
Agency reviews this information.”

In our view, this testimony falls short of supporting a conclusion that
Britthaven intentionally omitted key information from its application.
Rather, it merely shows that Britthaven’s answers in that section were
not comprehensive explanations but rather general responses based on
its assessment of “the extent of the response that’s required.”

We have carefully reviewed the record and have failed to identify
evidence that would warrant a finding that Britthaven “purposefully”
excluded information concerning the quality of care record of its facili-
ties outside of Wake County.® Indeed, we note that toward the conclu-
sion of the hearing, the ALJ appears to have expressed agreement with
Britthaven’s contention that there had not been any evidence presented of
intentional omissions by any applicant. During the cross-examination
of Frisone, the following interchange took place:

[Counsel for The Heritage]: Would you consider it would
be an issue if an applicant intentionally omits information?

A. Well I-

[Counsel for Britthaven]: (interposing) I just want to
object, Your Honor. At this point I don’t think there’s been
any evidence that anybody intentionally omitted anything.

The Court: And I agree with that, but I think her question
is fair. I'm not relating it to this specific - it’s generally if
it is found to be. Do you understand, Ms. Frisone? I'm not

6. It is worthy of mention that the ALJ separately determined that Liberty’s applica-
tion also contained various errors, which included the omission of three Liberty facilities
from Table 6 of its application and an erroneous statement that it was awaiting the resolu-
tion of an “appeal from the findings of the survey at Liberty’s Rowan County facility” when,
in fact, the appeal had already been denied. The ALJ characterized these errors as “inad-
vertent” without articulating any basis for this characterization.
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taking it to mean this application itself at this point, but
her question is in general.

(Emphasis added.)

[6] We next turn to the ALJ’s ultimate conclusion that Britthaven’s appli-
cation was nonconforming with Criterion 20. As evidenced by the con-
clusions of law quoted above, the ALJ’s determination that Britthaven
failed to conform to Criterion 20 was based solely on Britthaven’s incom-
plete responses in Table 6 of its application. On appeal, Britthaven and
the Agency argue that the ALJ’s failure to make findings and conclu-
sions concerning Britthaven’s actual record of providing care based on
the information available to the Agency and the evidence offered at the
contested case hearing was an error of law, rendering his conclusion of
nonconformity arbitrary and capricious. Once again, we agree.

While the ALJ noted in his Final Decision that Britthaven had
received 23 substandard quality of care citations from 12 surveys that
were conducted at Britthaven’s facilities during the relevant time period,
the ALJ did not make any findings discussing the significance of these
citations nor did he expressly base his finding of nonconformity on their
existence or on any other aspect of Britthaven’s actual survey history.
Instead, the ALJ concluded that Britthaven’s inaccuracies in its comple-
tion of Table 6 “necessarily prevent[ed]” the Agency from conducting its
evaluation of past quality of care, and as a result, Britthaven could not
meet its burden of demonstrating pursuant to Criterion 20 that it had
provided quality care in the past.

We believe this conclusion is contradicted both by the testimony
of Agency officials and by the ALJ’s own determinations that (1) the
Agency had “substantial information” before it concerning Britthaven’s
statewide quality of care record; and (2) the Agency is empowered to —
and should — look beyond the application itself to determine an appli-
cant’s conformity with the review criteria.

At the hearing, Frisone explained that the Agency could find an
application nonconforming based on an applicant’s omissions or mis-
representations in the application if the information at issue could not
be found elsewhere in the submitted materials or was not publicly avail-
able. She testified that the Agency is not confined to the information
contained in an application and instead may use whatever evidence is
available to it in assessing an applicant’s conformity with the review cri-
teria. She further testified that in this particular case “the omission is in
section II(6)(a), and that is an area where we are going to corroborate or
document that quality of care track record for those facilities that we're
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going to look at by contacting the Licensure and Certification Section
for publicly available information.” She stated that, for this reason,
Britthaven’s failure to fully complete Table 6 would not have prevented
the Agency from assessing its conformity with Criterion 20 and should
not be grounds for finding the Britthaven application nonconforming
with Criterion 20.

Similarly, Craig Smith (“Smith”), Chief of the CON Section, testified
that the Agency will examine the information provided by an applicant
as well as any additional information it obtains from other sources to
determine the applicant’s conformity with the review criteria. He also
stated that he could not envision the Agency “being so draconian that we
would disqualify somebody for omitting a response” when the Agency
was nevertheless able to assess the applicant’s conformity through
other sources.

Moreover, in spite of his conclusion that Britthaven’s omissions had
prevented the Agency from meaningfully reviewing its quality of care
record statewide, the ALJ specifically noted that other applicants had
made the Agency aware of a number of the substandard quality of care
citations at Britthaven facilities during the Agency’s initial review of the
applications. The ALJ also found that the Agency should have analyzed
such information in performing its review of Criterion 20. This Court has
previously recognized that the Agency may take into account informa-
tion beyond that contained within the application itself in making its
decision. See In re Wake Kidney Clinic, PA., 85 N.C. App. 639, 643-44,
3565 S.E.2d 788, 790-91 (explaining that Agency can consider information
not contained in CON application but otherwise made available to it in
making determination of conformity with review criteria), disc. review
denied, 320 N.C. 793, 361 S.E.2d 89 (1987).

Notably, Frisone testified that the reason she did not look into these
citations was because they did not occur in Wake County and the infor-
mation the Agency had received during the public comment period did
not “lead me to believe that we should vary from our practice of looking
only at the facilities in Wake County.” Thus, while the evidence supports
a finding that the Agency did not examine Britthaven’s record of quality
of care outside of Wake County, it does not support the AL J’s conclusion
that the Agency could not examine Britthaven’s history of quality of care
because of the omitted information on its application. To the contrary,
the Agency'’s failure to conduct such an examination resulted from the
Agency’s own practice of confining its review of Criterion 20 to the ser-
vice area of the proposed project.
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Our conclusion that the ALJ erred in determining that Britthaven
must be found nonconforming because its omissions prevented a mean-
ingful analysis of Criterion 20 is not a departure from the well-established
principle that “[t]he burden rests with the applicant to demonstrate that
the CON review criteria are met.” Good Hope, 189 N.C. App. at 549, 659
S.E.2d at 466. Rather, our holding is simply that the record does not sup-
port the ALJ’s findings that (1) Britthaven intentionally submitted an
application with misrepresentations and omissions; or (2) these misrep-
resentations and omissions precluded the Agency from conducting a
meaningful review of Britthaven’s application to assess conformity with
Criterion 20.

For these reasons, we hold that the ALJ erred in summarily con-
cluding that Britthaven was nonconforming without actually examining
the quality of care provided by it in the past. As such, a remand is neces-
sary so that the ALJ may make a substantive determination of whether
Britthaven was in conformity with Criterion 20 based on its actual qual-
ity of care record.” See N.C. Gen. Stat. § 150B-51(b) (“The court review-
ing a final decision may . . . remand the case for further proceedings.”).

D. Application of Criterion 20 to Liberty

[6] The ALJ next concluded that the Agency erred — and, in so doing,
substantially prejudiced Liberty’s rights — by finding that Liberty’s appli-
cation was nonconforming with Criterion 20. The Agency had deter-
mined that Liberty was nonconforming and therefore unapprovable
because its Wake County facility, Capital Nursing and Rehabilitation
Center, “had certification deficiencies constituting substandard quality
of care, including immediate jeopardy to resident health or safety.” For
this reason, pursuant to the Agency’s historical practice of assessing con-
formity, it concluded that Liberty was nonconforming with Criterion 20.

In his findings, the ALJ noted that Liberty operated 17 facilities in
North Carolina and had received 8 citations statewide for substandard
quality of care from 4 surveys conducted during the pertinent look back
period. Without addressing the particular circumstances surrounding
Liberty’s substandard quality of care citations or explaining his reason-
ing, the ALJ summarily concluded as a matter of law that “Liberty met

7. We wish to emphasize that nothing herein should be construed as suggesting
that this Court condones the submission of applications containing misrepresentations
or omissions. We express no opinion as to the types of circumstances that would have
to exist in order for an applicant’s misrepresentations or omissions to justify a finding of
nonconformity on that ground.
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its burden at the hearing of establishing that it had provided quality
care in the past in its existing North Carolina facilities.” Britthaven, The
Heritage, and the Agency argue that this conclusion was erroneous and
unsupported by adequate findings of fact.

As discussed above, the ALJ’s Final Decision rejected the Agency’s
historical approach to assessing conformity with Criterion 20, conclud-
ing that the Agency’s restriction of its analysis to facilities within the
county of the proposed project and utilization of a look back period
consisting of only the 18 months immediately preceding the Agency’s
decision were incorrect. While we agree with the ALJ’s analysis of the
proper geographic and temporal scope of Criterion 20 in the abstract,
the Final Decision is unclear as to how the ALJ actually applied these
principles to Liberty and the particular information he relied upon in
determining that Liberty’s application was consistent with Criterion 20.
Indeed, the only discernible support the Final Decision attempted to
offer for its determination that Liberty met its burden of demonstrating
conformity with Criterion 20 was the bare conclusion that

Liberty identified and addressed the issues of substandard
quality of care at its facilities and took steps to prevent
similar problems in the future. The events constituting
substandard quality of care at Liberty facilities were iso-
lated and unrelated.

Fundamental to this Court’s ability to review a final decision and
analyze whether “the findings, inferences, conclusions, or decisions” of
the ALJ are affected by errors of law or are arbitrary, capricious, or an
abuse of discretion is the existence of adequate findings of fact. N.C.
Gen. Stat. § 150B-51; see generally, Mann Media, Inc. v. Randolph Cty.
Planning Bd., 356 N.C. 1, 13, 565 S.E.2d 9, 17 (2002) (explaining that
lower tribunal must provide appellate court with “sufficient information
in its order to reveal . . . the application of [its] review” (citation and
quotation marks omitted)).

Here, we are presently unable to determine whether the ALJ erred
in concluding that Liberty’s application was in conformity with Criterion
20 because the Final Decision provides no substantive explanation of
how it reached this conclusion. The ALJ made multiple findings sug-
gesting that the Agency should expand the data sources it considers
in assessing an applicant’s quality of care track record, noting that the
Agency “failed to consider any matters of positive quality of care.”
The ALJ also noted the Nursing Home Compare data, the CMS Quality
Score, and other evidence presented by the parties comparing the
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number of substandard quality of care citations an applicant has
received to the total number of patient days of care provided by the
applicant. However, the ALJ made no mention of whether such informa-
tion factored into his assessment of Liberty’s quality of care record and
offered no explanation as to the actual basis for his conclusion.

Throughout the hearing, the parties raised various possible methods
of assessing an applicant’s conformity with Criterion 20. The Heritage
advocated for a “zero tolerance” policy, whereby an applicant would
be found nonconforming if it had received even one single substandard
quality of care citation at any of its facilities within North Carolina dur-
ing the relevant look back period.8 The ALJ expressly rejected this inter-
pretation of Criterion 20, stating that “[t]he plain language of Criterion
20 does not require any such zero-tolerance standard, and nothing in
the text or legislative findings of the CON Act, or any other statute
suggests that the General Assembly intended for the Agency’s inquiry
under Criterion 20 to function in such a manner.” The ALJ also relied on
Frisone’s testimony at the hearing that a statewide zero tolerance policy
would not be feasible because it would substantially reduce the pool of
approvable applicants, concluding that a statewide zero tolerance policy
was “unreasonable, inequitable, inconsistent with Agency practice, and
would not effectively achieve the purposes of the CON Act.”

Thus, while the ALJ clearly rejected a zero tolerance policy for
assessing compliance with Criterion 20, he also specifically “decline[d]
to offer specific methods for the Agency” to utilize in determining con-
formity with Criterion 20, stating that “find[ing] another way or ways of
evaluating Criterion 20. . . . is not the role of the Office of Administrative
Hearings . . . or the purpose[] of a contested case hearing.” The prob-
lem with the ALJ’s reasoning is that the Final Decision simultaneously
(1) stated the ALJ’s belief that it was up to the Agency to formulate a
standard for assessing compliance with Criterion 20; yet (2) neverthe-
less proceeded to conclude that Liberty had somehow met this unarticu-
lated standard. In reaching these logically inconsistent conclusions, we
believe the ALJ erred. It cannot be determined whether either Liberty or
Britthaven conformed with Criterion 20 without a prior understanding
of the appropriate standard for assessing such conformity.

8. Suchapolicy would have incorporated the Agency’s existing approach — whereby
applicants were deemed nonconforming if they had a single substandard quality of care
citation in the county of the proposed project during the applicable look back period —
and expanded its reach so that all facilities statewide would be considered.
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The ALJ’s Final Decision implicitly recognized that the Agency —
as the entity possessing institutional expertise as to CON-related issues
and tasked by the General Assembly with administering the CON stat-
utes — is ultimately responsible for developing an appropriate standard
for assessing conformity with Criterion 20 (albeit one that is consistent
with the CON Laws). See N.C. Gen. Stat. § 131E-177(1) (giving Agency
authority to “establish standards and criteria or plans . . . and to adopt
rules pursuant to Chapter 150B of the General Statutes, to carry out the
purposes and provisions of [the CON statutes]”).

However, as aresult of the General Assembly’s 2011 statutory amend-
ments to the APA, the ALJ — rather than the Agency — is entrusted with
the duty of making a final decision in any CON matter that becomes the
subject of a contested case, and the APA does not provide ALJs with
the authority to remand an action back to the Agency for further pro-
ceedings. N.C. Gen. Stat. § 150B-34. Accordingly, in cases where, as here,
an ALJ has determined that the Agency erred, it is his responsibility
to explain why the Agency’s decision was erroneous and why the Final
Decision he renders is a correct application of the law to the facts of the
case. See id. (“In each contested case the administrative law judge shall
make a final decision or order that contains findings of fact and conclu-
sions of law.”).

Therefore, the ALJ, on remand, must make findings of fact and
conclusions of law to support his ultimate determination as to whether
Liberty and Britthaven adequately demonstrated that they conformed to
Criterion 20 by providing quality care in the past.?

II. Criterion 13(c)

[7] The last issue presented on appeal concerns the ALJ’s finding that
(1) The Heritage’s application was conforming to Criterion 13(c) but
that (2) the denial of a CON to The Heritage did not constitute error
because its application was comparatively less effective than the appli-
cations of BellaRose, Liberty, and Britthaven (such that The Heritage
would not ultimately have been selected even if the Agency had found
The Heritage to be conforming with Criterion 13(c)).

The ALJ’s determination that The Heritage’s application was com-
paratively less effective than the applications of Liberty and Britthaven

9. In performing this task, he is, of course, free to seek input from the Agency, as
well as from the other parties, before rendering a new final decision.
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is unchallenged by the parties. However, because we are vacating
the ALJ’s determination regarding the conformity of Liberty’s and
Britthaven’s applications to Criterion 20 and remanding for new findings
and conclusions on that issue, we are required to also review the ALJ’s
determination that The Heritage conformed with the review criteria and
was, in fact, an approvable applicant. This is so because if, on remand,
the ALJ determines that neither Liberty nor Britthaven was in confor-
mity with Criterion 20, then The Heritage — if it satisfied Criterion 13(c)
— would be entitled to the CON.

Criterion 13(c) provides as follows:

The applicant shall demonstrate the contribution of the
proposed service in meeting the health-related needs of
the elderly and of members of medically underserved
groups, such as medically indigent or low income per-
sons, Medicaid and Medicare recipients, racial and ethnic
minorities, women, and handicapped persons, which have
traditionally experienced difficulties in obtaining equal
access to the proposed services, particularly those needs
identified in the State Health Plan as deserving of prior-
ity. For the purpose of determining the extent to which
the proposed service will be accessible, the applicant
shall show

c. That the elderly and the medically underserved groups
identified in this subdivision will be served by the appli-
cant’s proposed services and the extent to which each of
these groups is expected to utilize the proposed services].]

N.C. Gen. Stat. § 131E-183(a)(13)(c).

In its decision, the Agency found that The Heritage’s projection that
55.4% of its total patient daysl? would be provided to Medicaid recipi-
ents was inadequate in meeting the needs of the Medicaid population,
thereby rendering it nonconforming with Criterion 13(c). In order to
determine whether an applicant satisfies Criterion 13(c), the Agency’s
practice is to examine the applicant’s projections for the services it will
provide to medically underserved groups, including Medicaid recipients,
and compare those projections with the state and county averages of

10. “Total patient days” is a unit of measurement utilized by health care entities. A
facility’s total patient days are calculated by assessing the number of patients that use
the facility’s services each day.
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the percentage of total patient days provided to the group in question.
Because The Heritage’s projection regarding Medicaid recipients was
less than the Agency’s calculation of the average percentage of total
patient days provided to patients receiving Medicaid in nursing facilities
within Wake County, the Agency found The Heritage to be nonconform-
ing with Criterion 13(c).

In his Final Decision, the ALJ concluded that the manner in which
the Agency computed the Wake County average for services provided to
Medicaid recipients was improper. Specifically, the ALJ determined that
the Agency “acted erroneously and arbitrarily in excluding nursing facil-
ity beds in hospital-affiliated nursing facilities to calculate the county
average and using that average to find The Heritage nonconforming with
[Criterion 13(c)].” (Emphasis added.) The ALJ found that The Heritage’s
projection, which was based on a calculation of the county average that
included hospital-affiliated nursing facilities, constituted “sufficient
Medicaid access” and demonstrated conformity with Criterion 13(c).

The Agency argues on appeal that the ALJ acted in excess of his
statutory authority and erred as a matter of law by affording no defer-
ence to the Agency’s process for determining conformity with Criterion
13(c) despite the explanation offered by the Agency to support its prac-
tice. We agree.

As we previously noted, an agency’s interpretation of the statutes
it is charged with administering is due deference when its interpreta-
tion is reasonable, and the amount of deference given to the agency
interpretation depends upon “the thoroughness evident in its consid-
eration, the validity of its reasoning, its consistency with earlier and
later pronouncements, and all those factors which give it power to
persuade . . . .” Good Hope, 189 N.C. App. at 544, 659 S.E.2d at 463
(citation and quotation marks omitted). Indeed, the 2011 legislative
amendments to the APA preserve this concept, specifically instructing
the ALJ to consider the specialized knowledge of the Agency when
deciding a contested case.

In each contested case the administrative law judge shall
make a final decision or order that contains findings of
fact and conclusions of law. The administrative law judge
shall decide the case based upon the preponderance of the
evidence, giving due regard to the demonstrated knowledge
and expertise of the agency with respect to facts and
inferences within the specialized knowledge of the agency.

N.C. Gen. Stat. § 150B-34(a) (emphasis added).



128 IN THE COURT OF APPEALS

AH N.C. OWNER LLC v. N.C. DEP'T OF HEALTH & HUMAN SERVS.
[240 N.C. App. 92 (2015)]

Here, Agency employees testified as to the reasoning behind its
exclusion of hospital-affiliated facilities from its calculation of the
county average. Frisone testified that hospital-affiliated nursing facility
beds typically

have a different payor mix. They tend to have a much
higher Medicare payor mix percentage and a much lower
Medicaid. They typically admit the patient and then move
them — they’re moved to another facility or they go home.
It’s more likely in a hospital based facility than it is in a
community nursing home.

She further explained that the Agency was particularly concerned with
achieving access to nursing facilities for Medicaid recipients because
“Medicaid patients have greater access problems in 2011” and have
“historically had more trouble with access to nursing facility services.”
McKillip, the Agency employee who analyzed and reviewed each of the
applications, likewise testified that the hospital-affiliated facilities were
excluded from the calculation “because they have a different payor mix
pattern that is not typical or not really comparable to the types of facili-
ties that are being proposed in this review, which were all non-hospital
affiliated freestanding facilities.”

The ALJ rejected this rationale in his Final Decision. He noted
that the Agency did not conduct an analysis of the admission patterns
in Wake County or of the percentage of Medicaid recipients served by
hospital-affiliated facilities as compared to other facilities before decid-
ing to exclude hospital-affiliated nursing facilities from its calculation.

We believe the ALJ’s implication that the Agency was required to
specifically analyze the admission patterns of all Wake County nursing
facilities — both hospital-affiliated and non-hospital-affiliated — disre-
gards the specialized knowledge and expertise of the Agency concerning
the typical payor mixes of particular facilities. The evidence presented at
the hearing corroborated the Agency’s assertion that hospital-affiliated
facilities typically have significantly fewer Medicaid patients than other
skilled nursing facilities within Wake County with an average 31.6% of
the total patient days provided to Medicaid recipients at hospital-affili-
ated facilities compared to 61.8% at non-hospital-affiliated facilities. As
such, we believe that the ALJ erred in failing to give deference to the
Agency’s reasonable explanation for its decision to exclude hospital-
affiliated facilities from its calculation of the county average.

The ALJ further based his conclusion that the Agency’s calculation
of the county average was arbitrary and capricious on (1) testimony
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by Agency employees suggesting that the Agency might have included
hospital-affiliated facilities in the county average if a hospital-affiliated
nursing facility had applied for the CON; and (2) evidence of two prior
Agency decisions from Wake County where the county averages appear
to have included hospital-affiliated facilities.

Based on our examination of the record and the testimony of
Agency employees, it appears that a number of factors are considered
by the Agency when deciding whether hospital-affiliated facilities should
be included in the calculation of the county average. For example, in
smaller counties with fewer overall facilities, hospital-affiliated facili-
ties are generally included in order to achieve a more balanced analy-
sis while, conversely, in larger, more populated counties — which have
many skilled nursing facilities — hospital-affiliated facilities are typi-
cally excluded as their different payor mix tends to artificially depress
the county average.

The ALJ cited Smith’s testimony that if hospital-affiliated nursing
facilities apply for a CON, such facilities may be added “to the mix for
a more balanced comparison.” Frisone noted that this would likely not
be the case in Wake County, however, because of its large population
and the fact that “there are enough facilities to where you can look at
the distribution” without including hospitals and artificially skewing the
county average.

Given the Agency’s explanation of its methodology and its purpose
in assessing the county average in this manner, we reject the ALJ’s con-
clusion that the Agency was unreasonable and arbitrary simply because
it might have altered its calculation if the group of applicants included
one or more hospital-affiliated nursing facilities. Indeed, we find it logi-
cal for the Agency to utilize an approach allowing for some degree of
flexibility in striving to capture the most accurate picture of the services
provided to Medicaid recipients within a county in accordance with the
specialized knowledge and expertise of the Agency.

We also disagree with the AL J’s determination that the Agency acted
erroneously and arbitrarily in excluding hospital-affiliated facilities from
its calculations in light of evidence pointing to two prior occasions in
which the Agency apparently accepted a calculation of the Medicaid
average in Wake County that included hospital-affiliated nursing facili-
ties. Based on our review of this evidence, it appears that these two
incidents stemmed from non-competitive reviews where an individual
applicant was awarded a CON to add or relocate nursing beds from
existing facilities after proposing that over 70% of its total patient days
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would be provided to Medicaid recipients. The record does not reflect
precisely why hospital-affiliated facilities were included in the county
average in these two cases. However, we cannot conclude based on
the mere existence of these two past cases — without more — that the
Agency is no longer entitled to the deference that it would otherwise
be due in its interpretation of Criterion 13(c). Indeed, the record also
contains evidence of numerous decisions in which the Agency utilized
the same method of determining conformity with Criterion 13(c) that it
used here.

In sum, we conclude that the Agency’s method of assessing confor-
mity with Criterion 13(c) was reasonable, based on facts and inferences
within the specialized knowledge of the Agency, and therefore entitled
to deference. Accordingly, we reverse the ALJ’s determination that The
Heritage conformed with Criterion 13(c).

Conclusion

For the reasons stated above, we vacate the ALJ’s Final Decision
and remand this case for further proceedings not inconsistent with
this opinion.

VACATED AND REMANDED.
Judges ELMORE and McCULLOUGH concur.

IN THE MATTER OF APPEAL OF PARKDALE MILLS AND PARKDALE AMERICA FROM THE
DECISIONS OF THE DAVIDSON COUNTY BOARD OF EQUALIZATION AND REVIEW CONCERNING
THE VALUATION OF CERTAIN REAL PROPERTY FOR THE TAX YEAR 2007

No. COA14-763
Filed 7 April 2015

1. Real Property—Property Tax Commission—remand order—
additional hearings—plain language

On remand from the Court of Appeals, the Property Tax
Commission did not err by failing to conduct additional hearings.
The remand order stated that “the Commission shall conduct addi-
tional hearings as necessary and make further findings of fact and
conclusions of law.” By its plain language, the order did not mandate
that the Commission conduct additional hearings.



IN THE COURT OF APPEALS 131

IN RE APPEAL OF PARKDALE MILLS
[240 N.C. App. 130 (2015)]

2. Appeal and Error—failure to cite authority

The Court of Appeals declined to address the County’s argument
that the Property Tax Commission erred on remand by accepting
the Taxpayer’s argument that the County had already lost its case.
The County cited no authority in support of its contention.

3. Real Property—Property Tax Commission—conflicting
evidence

The Property Tax Commission did not err by adopting findings
contrary to the record. Both the County and the Taxpayer presented
substantial evidence, and the Court of Appeals is not permitted to
replace the judgment of the Commission with its own.

Judge DILLON concurring in separate opinion.

Appeal by respondent Davidson County from final decision on sec-
ond remand entered 8 April 2014 by the North Carolina Property Tax
Commission. Heard in the Court of Appeals 19 November 2014.

Parker Poe Adams & Bernstein LLP, by Charles C. Meeker and
Jamie S. Schwedler, for respondent.

Bell, Davis & Pitt, PA, by John A. Cocklereece, Jr., and Justin M.
Hardy, for taxpayer.

North Carolina Association of County Commissioners, by Amy
Bason and Casandra Skinner, for amicus curiae.

BRYANT, Judge.

Where a directive of this Court instructs a lower tribunal that the
lower tribunal “shall conduct hearings as necessary,” the plain lan-
guage of such a directive indicates that the lower tribunal may, but is
not required to, conduct additional hearings. Where the Property Tax
Commission’s decision was supported by substantial evidence, the deci-
sion will be affirmed upon appeal, despite the presence of contrary evi-
dence in the record.

Parkdale Mills and Parkdale America (“taxpayer”) own two textile
manufacturing plants in Davidson County (“the County”). In January
2007, the County assessed the value of taxpayer’s Lexington plant at
$6,776,160.00 and the value of the Thomasville Plant at $3,620,080.00. In
contrast, taxpayer’s expert appraiser valued the properties at $905,000.00
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and $625,000.00, respectively. Upon appeal by taxpayer to the County’s
Board of Equalization and Review (“the Review Board”), the appraised
values were reduced to $5,040,429.00 and $3,287,150.00, respectively.
Taxpayer then appealed to the North Carolina Property Tax Commission
(“the Commission”) which, after a hearing, affirmed the Review Board’s
assessments of taxpayer’s buildings on 3 November 2009.

Taxpayer appealed to this Court, which found that taxpayer had
demonstrated that the County’s appraisal values were arbitrary, capri-
cious, or illegal, and that the burden of showing that these values were
still proper had shifted to the County. This Court then found that the
Commission had failed to properly apply the burden-shifting framework
as required by not making findings of fact and conclusions of law show-
ing how the County’s valuations were still proper despite evidence that
these values were arbitrary, capricious, or illegal. We therefore vacated
and remanded this case to the Commission with instructions that it “may
conduct additional hearings on this matter if it deems them necessary.”
In re Appeal of Parkdale Am., 212 N.C. App. 192, 198, 710 S.E.2d 449,
453 (2011) (“Parkdale I") (emphasis added). The Commission was fur-
ther instructed that, upon remand, it “shall make specific findings of fact
and conclusions of law explaining how it weighed the evidence to reach
its conclusions using the burden-shifting framework” as articulated in
the opinion. Id.

Upon remand, no additional hearings were conducted, but a new
final decision was entered. By final decision upon remand, entered 23
May 2012, the Commission re-affirmed the appraisal values of taxpayer’s
plants at $5,040,429.00 and $3,287,150.00, respectively. Taxpayer again
appealed the Commission’s decision to this Court, which agreed with
taxpayer that the Commission had again failed “to alleviate this Court’s
lack of confidence that the County has, in fact, carried its burden.” In re
Parkdale Mills & Parkdale Am., ___ N.C. App. __, , 741 S.E.2d 416,
421 (2013) (“Parkdale IT"). This Court went on to note in Parkdale II that

[a]lthough we make no finding on appeal here regard-
ing the true value of the property, this Court is troubled
by the substantial discrepancy between [taxpayer’s]
assessed value and the County’s assessed value. On
remand, the Commission shall conduct additional hear-
ings as necessary and make further findings of fact and
conclusions of law in order to reconcile this discrepancy.
If the County cannot carry its assigned burden, or if the
Commission again fails to rectify the inadequacies of its
Final Decision, this Court may exercise its prerogative
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to remand for yet a third time with specific instructions
for the Commission to adopt [taxpayer’s] valuation of the
property as, unlike the County’s valuation, it has not been
held to be “arbitrary.”

Id. at ___, 741 S.E.2d at 422 (citation omitted) (emphasis added).

On second remand to the Commission, taxpayer filed a motion to
limit the scope of the hearing to the record created during the initial
hearing and as presented to this Court in Parkdale I. By order entered
16 October, the Commission granted taxpayer’s motion.

After conducting a hearing on 19 November, the Commission issued
its final decision on second remand on 8 April 2014. In its decision, the
Commission found that the previous decisions of the Review Board were
erroneous and that the true value of taxpayer’s plants were $905,000.00
and $625,000.00, respectively. The County appeals.

On appeal, the County raises three issues as to whether the
Commission erred in (I) not conducting additional hearings on sec-
ond remand; (II) in accepting taxpayer’s argument that the County had
already lost its case; and (III) in adopting findings that are contrary to
the record.

L

[1] The County argues that the Commission erred in not conducting
additional hearings on second remand. We disagree.

Pursuant to North Carolina General Statutes, section 105-345.2)

[w]hen reviewing decisions of the Commission, this Court
may affirm or reverse the decision of the Commission,
declare the same null and void, or remand the case for
further proceedings; or it may reverse or modify the deci-
sion if the substantial rights of the appellants have been
prejudiced because the Commission’s findings, inferences,
conclusions or decisions are:

(1) Inviolation of constitutional provisions; or

(2) In excess of statutory authority or jurisdiction of the
Commission; or

(3) Made upon unlawful proceedings; or

(4) Affected by other errors of law; or
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(56) Unsupported by competent, material and substantial
evidence in view of the entire record as submitted; or

(6) Arbitrary or capricious.

Parkdale II, ___ N.C. App. at ___, 741 S.E.2d at 418—19 (citing N.C. Gen.
Stat. § 105-345.2(b) (201[3])).

“An act is arbitrary when it is done without adequate determining
principle[.]” In re Hous. Auth. of City of Salisbury, 235 N.C. 463, 468,
70 S.E.2d 500, 503 (1952) (citations omitted). “Determination of whether
conduct is arbitrary and capricious or an abuse of discretion is a conclu-
sion of law.” Transcon. Gas Pipe Line Corp. v. Calco Enters., 132 N.C.
App. 237, 244,511 S.E.2d 671, 677 (1999) (citation omitted).

This Court reviews decisions of the Commission under the whole
record test to “determine whether an administrative decision has a ratio-
nal basis in the evidence.” In re McElwee, 304 N.C. 68, 87, 283 S.E.2d 115,
127 (1981) (citation omitted).

The “whole record” test does not allow the reviewing
court to replace the [Commission’s] judgment as between
two reasonably conflicting views, even though the court
could justifiably have reached a different result had the
matter been before it de novo. On the other hand,
the “whole record” rule requires the court, in deter-
mining the substantiality of evidence supporting the
[Commission’s] decision, to take into account what-
ever in the record fairly detracts from the weight of the
[Commission’s] evidence. Under the whole evidence rule,
the court may not consider the evidence which in and of
itself justifies the [Commission’s] result, without taking
into account the contradictory evidence or evidence from
which conflicting inferences could be drawn.

Id. at 87-88, 283 S.E.2d at 127 (citations and quotations omitted).
However, this Court cannot reweigh the evidence presented and substi-
tute its evaluation for that of the Commission’s. In re AMP, 287 N.C. 547,
562, 215 S.E.2d 752, 761 (1975) (citation omitted). “If the Commission’s
decision, considered in the light of the foregoing rules, is supported by
substantial evidence, it cannot be overturned.” In re Philip Morris U.S.A.,
130 N.C. App. 529, 533, 503 S.E.2d 679, 682 (1998) (citations omitted).

The County contends the Commission erred in accepting taxpay-
er’s argument that it could not hear evidence because the Commission
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was bound by this Court’s directive to conduct additional hearings. The
County’s argument lacks merit though, as this Court clearly stated in
Parkdale II that “[o]n remand, the Commission shall conduct additional
hearings as necessary and make further findings of fact and conclusions
of law[.]” Parkdale II, ___ N.C. App. at ___, 741 S.E.2d at 422 (emphasis
added). “A mandate of an appellate court is binding upon [the trial court]
and must be strictly followed without variation or departure.” McKinney
v. McKinney, N.C. App.___,__,745S.E.2d 356, 358 (2013) (citation
and quotation omitted), review denied, 2014 N.C. LEXIS 46, review dis-
missed as moot, 2014 N.C. LEXIS 50 (Jan. 23, 2014). Moreover, it is well-
established that in discerning a mandate’s intent, the plain language of
the mandate controls. See, e.g., First Bank v. S & R Grandview, L.L.C.,
___NC. App. __, ___, 755 S.E.2d 393, 394-95 (2014) (discussing how,
in construing the intent of a statute, this Court is guided by the statute’s
plain language).

Here, this Court indicated that the Commission was to conduct
further hearings as necessary. We disagree with the County’s conten-
tion that the language of this directive, that the Commission “shall
conduct additional hearings as necessary,” meant that the Commission
was required to conduct additional hearings because the word “shall”
was used. Rather, this directive, taken as a whole, indicates that addi-
tional hearings were to be conducted if the Commission found such an
action necessary in order to make further findings of fact and conclu-
sions of law regarding the appraisal values of taxpayer’s property. At
no point did the Court in Parkdale II direct the Commission to take
new evidence. See N.C. Gen. Stat. §105-345.1 (2013) (“No evidence shall
be received at the hearing on appeal to the Court of Appeals but if any
party shall satisfy the court that evidence has been discovered since
the hearing before the Property Tax Commission that could not have
been obtained for use at that hearing by the exercise of reasonable dili-
gence, and will materially affect the merits of the case, the court may,
in its discretion, remand the record and proceedings to the Commission
with directions to take such subsequently discovered evidence . . ..”
(emphasis added)). As such, this Court’s directive to the Commission
in Parkdale I1 was not a mandate requiring the Commission to conduct
additional hearings. See In re Appeals of S. Ry. Co., 313 N.C. 177, 183-84,
328 S.E.2d 235, 240 (1985) (discussing how N.C.G.S. § 105-345.1 does not
require the taking of new evidence on remand to the Commission, and
noting that where the evidence in the record is sufficient, this Court will
not order new proceedings in order to give a party a second opportunity
to bolster its case with new evidence); Bailey v. N.C. Dept. of Mental
Health, 2 N.C. App. 645, 647-48, 163 S.E.2d 652, 654 (1968) (noting that
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where the order of a state agency was vacated and remanded for further
consideration, the directive did not mandate that a new trial or trial de
novo be conducted, nor did this directive either require or prohibit the
state agency from taking new evidence).

The County further argues that because this Court vacated and
remanded in Parkdale II, the language of “vacate and remand” was a
directive ordering the Commission to conduct additional mandatory
hearings. We disagree, for it has been settled by this Court that, for all
practical purposes, the term “vacate” is synonymous with “remand,” as
both terms generally instruct the trial court to set aside and review its
prior order. See In re Appeal of IBM Credit Corp., 222 N.C. App. 418,
426-27, 731 S.E.2d 444, 448-49, review denied, 366 N.C. 400, 735 S.E.2d
191 (2012). Here, the Commission had discretion to determine whether
or not to conduct additional evidentiary hearings. There was no man-
date to conduct new hearings; likewise, there was no mandate to enter
an order solely on the record. The mandate was to enter proper findings
of fact and conclusions of law to reconcile the huge discrepancy in valu-
ation of taxpayer’s property. Therefore, in its final decision on second
remand, the Commission did not abuse its discretion by not conducting
additional hearings while abiding by the mandate.

Additionally, we note that although the County raises this argument
concerning the Commission’s final decision on second remand, this
Court’s directive to the Commission in Parkdale I was virtually identical
to that now contested in Parkdale II, yet the County never raised this
issue prior to its current appeal. In Parkdale I, this Court made it clear
that the Commission had discretion to determine whether additional
hearings were necessary: “[T]he Commission may conduct additional
hearings if it deems them necessary . . . [and] shall make specific findings
of fact and conclusions of law explaining how it weighed the evidence
...." Parkdale I, 212 N.C. App. at 198, 710 S.E.2d at 453 (emphasis added).
However, no additional hearings were conducted, and the County never
raised this issue regarding the meaning of the mandate in its appeal fol-
lowing Parkdale I. Accordingly, the County’s argument is overruled.

11

[2] Next, the County contends that the Commission erred in accepting
taxpayer’s argument that the County had already lost its case. However,
while a review of the transcript does support the fact that taxpayer did
make such an argument, the County cites no case law or other authority
in support of its contention that it was error for the Commission to do
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so. Therefore, we decline to address this argument. See N.C. R. App. P.
28(b)(6) (2014) (“Issues not presented in a party’s brief, or in support of
which no reason or argument is stated, will be taken as abandoned.”).

111

[3] Inits final argument, the County contends the Commission erred in
adopting findings that are contrary to the record. We disagree.

As stated in Issue I, this Court reviews decisions of the Commission
under the whole record test to “determine whether an administrative
decision has a rational basis in the evidence.” In re McElwee, 304 N.C.
at 87, 283 S.E.2d at 127 (citation omitted). However, this Court cannot
reweigh the evidence presented and substitute its evaluation for that of
the Commission’s. In re AMP, 287 N.C. at 562, 215 S.E.2d at 761 (citation
omitted). “If the Commission’s decision . . . is supported by substantial
evidence, it cannot be overturned.” In re Philip Morris U.S.A., 130 N.C.
App. at 533, 503 S.E.2d at 682 (citations omitted).

The County contends the Commission “erred in adopting a series of
argumentative findings that are contrary to the substantial evidence
of record.” Specifically, the County presents a broad argument, with-
out citing specific findings of fact, that the Commission’s final decision
on second remand was in error because, in general, the Commission’s
findings of fact as to the County’s application of schedules of values,
comparison sales data of properties similar to those of taxpayer’s, the
operability of taxpayer’s properties, and adaptive reuse sales data, can
be challenged by contrary evidence within the record.

A review of the record indicates that both the County and taxpayer
presented substantial evidence to the Commission, including testimony
regarding various methods of appraisal used by each party to determine
the actual values of the properties. Although the County is correct that
it presented contrary evidence as to the conditions and valuations of
taxpayer’s properties, the record shows that taxpayer also presented
substantial evidence regarding the conditions and valuations of its
properties. Further, the Commission, after making numerous findings
of fact and conclusions of law, determined that despite the County’s
evidence, the County had not meet its burden in demonstrating that its
method of valuation for taxpayer’s properties was proper. While this
Court may consider competing or contradictory evidence in reviewing
the Commission’s decision, this Court is not permitted “to replace the
[Commission’s] judgment as between two reasonably conflicting views,
even though th[is] [C]ourt could justifiably have reached a different
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result had the matter been before it de novo.” In re McElwee, 304 N.C. at
87-88, 283 S.E.2d at 127 (citation omitted).

Additionally, we note that the Commission, by making numerous
findings of fact and conclusions of law as to the discrepancy between the
County’s and taxpayer’s valuations of the properties, has followed the
directive of this Court as stated in Parkdale II. See Parkdale II, ___ N.C.
App. at , 741 S.E.2d at 422 (“On remand, the Commission shall con-
duct additional hearings as necessary and make further findings of fact
and conclusions of law in order to reconcile this discrepancy [between
taxpayer’s and the County’s assessed values for the properties].”).

As a final point, we note that even had the Commission failed to
properly apply the burden-shifting framework, by adopting taxpayer’s
valuations of the properties the Commission would have met this Court’s
prerogative warning in Parkdale I1. See id. (warning that “[i]f the County
cannot carry its assigned burden, or if the Commission again fails to
rectify the inadequacies of its Final Decision, this Court may exercise
its prerogative to remand for yet a third time with specific instructions
for the Commission to adopt [taxpayer’s] valuation of the property as,
unlike the County’s valuation, it has not been held to be ‘arbitrary.’ ”).
The County’s argument is, therefore, overruled.

AFFIRMED.

Judge DILLON concurring in separate opinion.
DILLON, Judge, concurring.

I concur with the majority in affirming the Final Decision on
Second Remand of the Property Tax Commission. I write separately to
address the dicta from Parkdale II quoted in the last paragraph of the
majority’s opinion:

If the County cannot carry its assigned burden, or if the
Commission again fails to rectify the inadequacies of its
Final Decision, this Court may exercise its prerogative
to remand for yet a third time with specific instructions
for the Commission to adopt [taxpayer’s] valuation of the
property as, unlike the County’s valuation, it has not been
held to be ‘arbitrary.’

I do not believe that the above dicta should be read as a rule which
requires the Commission to accept the taxpayer’s valuation simply



IN THE COURT OF APPEALS 139

IN RE APPEAL OF PARKDALE MILLS
[240 N.C. App. 130 (2015)]

because the County may fail to meet its burden (when applicable) that
its valuation does not represent the true value of the property. Parkdale I
and Parkdale II explain the burden-shifting framework the Commission
is required to apply, which I believe is as follows:

The County’s valuation is presumed to be correct.

The taxpayer, however, can rebut this presumption by
producing competent evidence to show that the County’s
(1) methodology was either arbitrary or illegal, and (2)
valuation was substantially higher than the true value of
the property.

A rebuttal by the taxpayer does not conclusively establish
that the County’s valuation was in fact arbitrary or illegal
or that its valuation was substantially higher than the true
value of the property. Rather, the burden shifts back to the
County to demonstrate that its valuation was correct.

The County’s failure to meet its burden does not necessar-
ily render the taxpayer’s valuation to be correct. Rather,
where the County fails to meet its burden, it is up to the
Commission to weigh the evidence and to make a deter-
mination as to the property’s true (market) value. It may
be that the Commission concludes that neither valuation
(offered by the County or the taxpayer) accurately reflects
the property’s true value and determines the true value be
some other number. See, e.g., In re Phillip Morris U.S.A.,
130 N.C. App. 529, 538, 503 S.E.2d 679, 685 (1998) (after
County concedes that it employed an arbitrary methodol-
ogy, the Commission adopts value that is between value
advocated by the County’s expert and the value advocated
by the taxpayer’s expert).

In the present case, the Commission did make a finding that the valua-
tions derived by the taxpayer’s appraisal constituted “competent, mate-
rial, and substantial evidence of the values” of the properties that are the
subject matter of this appeal. This finding supports the Commission’s
ultimate determination of value. There was certainly conflicting evi-
dence regarding the value of the subject properties from which the
Commission could have determined that the subject properties’ true
value was somewhere between the value advocated by the County and
the value advocated by the taxpayer. However, it is for the Commission
— and not this Court — to weigh the evidence. Accordingly, I concur with
the majority in affirming the Commission’s order.



140

IN THE COURT OF APPEALS

IN RE M.B.
[240 N.C. App. 140 (2015)]

IN THE MATTER OF M.B.

No. COA14-897
Filed 7 April 2015

Appeal and Error—appealability—writ of certiorari—incor-
rect date on notice of appeal

A juvenile’s petition for a writ of certiorari as to the 22 October
2013 order based on an incorrect date was unnecessary, and thus
was dismissed because a notice of appeal is not defective if intent to
appeal can be fairly inferred.

Appeal and Error—appealability—writ of certiorari—notice
of appeal—proper party—extraordinary writs—jurisdiction

A juvenile’s petition for certiorari review as to the district court’s
23 May 2014 order recognizing the Department of Social Services as
a proper party was denied. Instead of filing notice of appeal from
this order and moving to consolidate it with the already-pending
appeal of the 22 October 2013 order, the juvenile’s appellate counsel
elected to pursue relief by petitioning for extraordinary writs from
this Court. Consequently, the juvenile failed to meet the require-
ments of N.C.R. App. P. 3 and the Court of Appeals lacked jurisdic-
tion to review the 23 May 2014 order.

Appeal and Error—motion to supplement record—denied

The Court of Appeals denied both motions to supplement the
record in written orders filed 20 January 2015, reasoning that neither
the 31 October 2013 order nor the subsequent abuse, neglect, and
dependency orders were available to or relied upon by the district
court when it concurred in a juvenile’s readmission to a 24-hour
psychiatric residential treatment facility after the 10 October
2013 hearing.

Juveniles—psychiatric residential treatment facility—
ordered into custody in a second county—jurisdiction

The Court of Appeals’ already held in In re Phillips, 99 N.C.
App. 159 (1990), that where a juvenile is ordered into the custody
of one county department of social services and then admitted to a
psychiatric residential treatment facility in another county, the dis-
trict court in the second county has jurisdiction over the admission
as long as it does not conflict with the order of the prior court.
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5. Appeal and Error—appealability—mootness—voluntary
admission of minor into treatment facility—capable
of repetition

Although juvenile’s appeal from a 22 October 2013 order con-
tinuing his readmission to a psychiatric residential treatment facility
for up to 30 days where the juvenile was subsequently discharged
before its expiration would normally be dismissed as moot, it was
not moot because orders of voluntary admission of a minor to a
24-hour facility are “capable of repetition, yet evading review” given
their short duration. The State has a great interest in preventing
unwarranted admission of juveniles into these treatment facilities.

6. Juveniles—readmission to psychiatric treatment facil-
ity—sufficiency of evidence—no less restrictive measures
available

The district court did not err by concurring in a juvenile’s
readmission to a psychiatric residential treatment facility (PRTF)
based on alleged insufficient findings. There were no sufficient, less
restrictive measures available for the juvenile’s continued treat-
ment. Further, the district court’s order satisfied the requirements
of N.C.G.S. § 122C-224.3 by indicating that it incorporated into its
factual findings all matters set out in a therapist’s court summary,
which it in turn relied on for its conclusions that the juvenile was
mentally ill, in need of continued treatment at a PRTF, and that less
restrictive measures would not be sufficient.

7. Appeal and Error—appealability—de facto party—no
prejudice
A juvenile suffered no prejudice as a result of the Department
of Social Services’ (DSS) participation during the 10 October 2013
hearing. Because the issue of whether the court erred by recogniz-
ing DSS as a de facto party in its 23 May 2014 order was unnecessary
to this determination and was not properly preserved for review.

Appeal by Respondent-juvenile from order entered 22 October 2013
by Judge Donald Cureton, Jr., in Mecklenburg County District Court.
Heard in the Court of Appeals 22 January 2015.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender Kathleen M. Joyce, for Respondent-juvenile.

Deputy County Attorney Cathy L. Moore, for Durham County
Department of Social Services.
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Attorney General Roy Cooper, by Assistant Attorney General M.
Elizabeth Guzman, for the State.

Parker Poe Adams & Bernstein LLP, by Matthew W. Wolfe, for peti-
tioner Thompson Child & Family Focus.

STEPHENS, Judge.

Respondent-juvenile appeals from the Mecklenburg County District
Court’s 22 October 2013 order concurring in and ordering his readmis-
sion to a Level IV psychiatric residential treatment facility. Respondent-
juvenile also seeks certiorari review of the court’s subsequent 23
May 2014 order recognizing the Durham County Department of Social
Services as a de facto party to the matter. After careful consideration,
because we conclude that the court did not err in its 22 October 2013
order and that its 23 May 2014 order has not been properly preserved for
our review, we affirm.

1. Facts and Procedural History

On 16 August 2012, Michael! was voluntarily admitted to Thompson
Child and Family Focus (“Thompson”), a 24-hour psychiatric residen-
tial treatment facility (“PRTF”) by the consent of his legal guardian, the
Durham County Department of Social Services (“DSS”). Michael’s admis-
sion was reviewed one week later by the Mecklenburg County District
Court, which concurred in his initial admission and subsequently autho-
rized his readmission to Thompson at six hearings between November
2012 and October 2013.

Michael was admitted to Thompson at the age of eleven following
several incidents of inappropriate sexual behavior with other children.
He suffered from a history of neglect by his biological parents, and was
also sexually abused by several unidentified adult males, before being
taken into DSS custody at the age of eight. Michael’s treatment plan at
Thompson called for reducing his physical and verbal aggression and
decreasing his post-traumatic stress disorder symptoms through a com-
bination of medication and individual and group therapy, with the goal
of eventually stepping down his treatment to a lower level of care and
transferring him to a therapeutic foster home upon discharge.

1. In accordance with Rule 3.1 of our Rules of Appellate Procedure, we refer to the
juvenile by a pseudonym throughout this opinion to protect his privacy.
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As documented in the court summaries prepared by his therapist,
Julia Sotile, Michael initially struggled to adjust to life at Thompson but
gradually made progress toward attaining his treatment goals. Sotile’s
reports also documented her growing concerns with Michael’s DSS
guardian, Teresa Autry.

A. Michael’s pre-October 2013 readmission hearings

In her court summary for Michael’s uncontested January 2013 read-
mission hearing, Sotile noted that Michael had displayed great improve-
ment in his behavior since she began working with him the previous
October. Sotile described Michael as calm, compliant, and improving in
his interactions with Thompson’s staff and his peers there. In his ther-
apy sessions, Michael remained reluctant to take responsibility for his
sexual behaviors, displayed a preoccupation with and hyperawareness
of sexual issues, and struggled to process his traumatic history. While
his mother and siblings made supervised visits, DSS informed Michael’s
treatment team at Thompson that his permanent plan upon discharge
had been changed to adoption with a preferred placement with his pre-
vious foster family, whom he visited once during Christmas. Sotile noted
she had encouraged Autry to be clear with Michael so as not to set up
any false expectations regarding his mother’s role in his life.

In her court summary for Michael’s uncontested April 2013 read-
mission hearing, Sotile noted that Michael had struggled since his last
review. She explained that Michael was engaging in sexual behaviors
with his peers, had difficulty taking ownership of his actions, and was
increasingly defiant and disrespectful to Thompson’s staff. In therapy,
Michael expressed a great deal of anxiety and confusion regarding his
sexual behaviors and his family situation and traumatic history. Sotile
noted that he seemed deeply worried about whether he would be
allowed to return to his mother’s care, blamed himself for the major-
ity of his family’s problems, and had disclosed to Autry that some inap-
propriate discipline had taken place at the foster home where he had
stayed before his admission to Thompson. Autry’s response was to tell
Michael that she did not believe his allegations but had told his previ-
ous foster parents about them, and that as a result, they had decided
that they no longer wanted to be considered as a placement option for
him. Sotile noted her dismay to Autry that sharing these opinions with
Michael and blaming him for the disruption of his previous foster place-
ment might cause him damage, given his struggles with isolation and
loneliness. Autry also requested that Michael’s phone contact with his
mother, against whom DSS had recently moved for a TPR, be limited
to once a week during therapy sessions to monitor for inappropriate
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conversations. Michael had previously asked that Autry contact him
weekly by phone, but Sotile’s report explained that Autry had been
inconsistent in her communications with him and expressed concern
that Michael’s “sexual behaviors and other shows of defiance seem to be
increasing in response to an overall sense of instability.”

In her court summary for Michael’s uncontested July 2013 readmis-
sion hearing, Sotile noted that Michael seemed to be benefiting from
the opportunity to establish meaningful, healthy relationships with
Thompson’s staff and his peers, but was struggling with his attitude and
behavior. Specifically, Michael was acting increasingly defiant and dis-
respectful and making inappropriate, hypersexual comments toward
female staff members. He also struggled to follow directions at school
and became distracted and easily frustrated when he did not under-
stand his assignments. In therapy, Michael presented as hypersexual
with his therapist by asking inappropriate questions and violating per-
sonal boundaries. He also seemed depressed and expressed feelings of
hopelessness and helplessness regarding his family situation. However,
Sotile also noted that Michael had recently taken tremendous steps
toward acknowledging his past behaviors. Sotile further explained that
Michael continued to express a desire for increased outside support
and connection, and had repeatedly asked that Autry call him once a
week, but that despite assuring him she would call weekly and establish-
ing times to do so, Autry had consistently failed to call, which typically
left Michael very upset. Sotile noted that Michael’s treatment team at
Thompson had repeatedly asked Autry not to commit to making these
calls “as she is very clearly unwilling to uphold this [commitment].” By
contrast, Michael’s guardian ad litem offered to call him every weekend
and had done so on aregular basis, and Sotile noted that Michael seemed
to benefit from this contact. Michael’s treatment team at Thompson also
asked Autry to give Michael notice if she would not be able to attend
certain meetings in person or take him off campus as previously sched-
uled, given that “[s]he has also not been able to adhere to this and at
times will give [Michael] little to no notice” that she will not be com-
ing. Michael’s discharge plan continued to call for stepping down to a
lower level of care upon completion of his treatment goals at Thompson,
with an anticipated date of discharge in late August pending an updated
psychological evaluation. Autry had stated that she was looking for a
foster placement but that she did not feel it would be feasible to identify
a family to begin working with while Michael remained in a PRTF. In
the section of her court summary designated “Concerns Noted,” Sotile
reported that “[] Autry’s ongoing inconsistency and lack of communi-
cation with [Michael] is of great concern to his [Thompson treatment]
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team. [Michael] is a child with very minimal outside support. [] Autry
is a vital figure in his life, and her lack of involvement and contact
is concerning.”

In her court summary for Michael’s September 2013 readmission
hearing, Sotile reported that although Michael struggled at times with
defiant and disrespectful behavior toward Thompson’s staff, especially
when faced with tasks he did not like, he had not displayed any verbal
or physical aggression, or made any threats to harm himself or others,
since his last review. However, as Sotile noted, there had been incidents
when Michael acted flirtatiously toward his peers, and in therapy, he
continued to present as hypersexual by asking her inappropriate ques-
tions, and expressed anger over his family situation. Nevertheless, Sotile
explained that Michael was making progress toward taking ownership
of his past sexual behaviors, improving at acknowledging his struggles
with behaving respectfully, and getting better at expressing and tolerat-
ing frustration. Sotile also reported that, given Michael’s ongoing strug-
gles with emotion regulation and sexual preoccupation, his discharge
plan had been amended. After noting Michael had recently undergone a
psychosexual evaluation, Sotile recommended that Michael be stepped
down to a Level III facility “specific to adolescents with sexual behav-
ior problems,” with an identified discharge date of 30 September 2013.
However, Sotile continued to express concern over Autry’s “ongoing
inconsistency and lack of communication with [Michael].”

After a hearing held 12 September 2013, the Mecklenburg County
District Court adopted Sotile’s summary into its findings of fact; entered
conclusions of law that Michael was mentally ill, in need of continued
treatment, and that less restrictive measures would not be sufficient;
and concurred in Michael’s readmission to Thompson for up to 30 days
so that adequate plans could be made for his discharge to a Level III
facility. The court set Michael’s next hearing date for 10 October 2013.

B. Michael’s October 2013 readmission hearing

In her court summary for Michael’s October 2013 readmission hear-
ing, Sotile reported that although Michael continued to struggle with dis-
respectful and defiant behavior toward Thompson’s staff and required
frequent redirection from engaging in attention-seeking behavior during
structured activities, he had not displayed any aggressive, self-harming,
or overt sexual behavior toward his peers. However, Sotile noted that
in therapy, Michael remained sexually preoccupied, struggled with feel-
ings of guilt over his family situation, and expressed frustration with
the plan to discharge him to a Level III facility instead of a foster home.
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Sotile explained that while both Thompson and Autry had made efforts
since the last hearing to secure a Level III placement for Michael, their
attempts had proven unsuccessful so far. Moreover, after receiving the
results of Michael’s psychosexual evaluation by Dr. Keith Hersh, who
found that Michael’s IQ fell in the Extremely Low range and conse-
quently recommended that he remain in a highly structured and super-
vised environment, Autry decided that upon discharge, Michael should
transition to another Level IV PRTF. Sotile noted that Michael’s IQ score
was significantly lower than anticipated and theorized that the actions
she had previously considered defiant may have in fact been the result of
a genuine lack of understanding and comprehension. Further, Sotile reit-
erated that, despite Dr. Hersh’s recommendation, she believed Michael
would be best served by treatment in a Level III facility, and that a lateral
transfer to another PRTF would be very discouraging for him at this
point in his treatment. As Sotile explained,

[a]lthough [Michael] continues to struggle to take own-
ership of his past behaviors, he has not engaged in any
aggressive or self-harming behaviors during his time at
[Thompson]. He has proven that he can remain physically
safe, even while angry or agitated. It is clear that [Michael]
is in need of ongoing therapeutic services. However, it is
recommended that these services reflect his individual
needs. Another PRTF that does not target treatment of
children with intellectual disabilities would not seem to
be an effective change in venue. If [Michael] is placed in a
Level III facility, he can be enrolled in therapeutic services
more specific to his needs, with a clinician experienced in
serving a similar population of client.

Ultimately, Sotile recommended that although she believed Michael

has earned the opportunity to step down to a lower level
of care[, i]t is strongly recommended that [Michael] not
discharge until his placement is secure within a facility
that will provide adequate supervision and structure. It
is not recommended that [Michael] discharge into respite
care or emergency placement prior to transitioning to a
Level III facility. More time is being requested in an effort
to ensure [Michael’s] ongoing success and safety.

Sotile again noted her concerns regarding Autry’s lack of involvement in
Michael’s case.
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At the ensuing 10 October 2013 readmission hearing in Mecklenburg
County District Court, Michael contested his readmission to Thompson.
Before the hearing, Michael’s appointed counsel had contacted DSS to
inquire into Autry’s availability to testify, and had been informed by DSS’s
counsel, Cathy L. Moore, that she would need to obtain a subpoena to
secure Autry’s participation. Pursuant to that subpoena, Autry appeared
at the 10 October hearing via telephone, accompanied by Moore,
who identified herself as “deputy attorney for Durham or DSS” and
declined to be sworn in as a witness because, as she informed the court,
“I don’t think I'm—I'm going to be testifying. I'm going to be a lawyer.”
After indicating this would be allowed, the court called for testimony
from Sotile.

Sotile informed the court that Michael had not displayed any aggres-
sive, self-harming, or overtly sexual behavior since the previous hear-
ing and had been working to accept her discharge recommendation to
step down to a Level III facility. She also reported that Dr. Hersh had
completed an updated psychosexual evaluation of Michael, which she
explained is generally standard procedure prior to discharge, and that
everyone had agreed Michael needed to have one in this case. However,
Sotile further explained that, given the complications in finding a post-
discharge placement for Michael, her recommendation “at this time” was
for him to “remain with Thompson until we have a clearer understand-
ing of where he will be discharged to.” When Michael’s counsel asked
Sotile whether he met the criteria for a Level IV facility, Sotile responded
that while Michael still needed continued structure and supervision, his
behavior since the last hearing did not reflect the need for a Level IV
facility, and that her discharge recommendation of stepping down to a
Level III facility, assuming one was available and would accept Michael,
had not changed since September.

The court then allowed DSS’s counsel to cross-examine Sotile about
Dr. Hersh’s psychosexual evaluation and recommendation that Michael
be transferred to a Level IV PRTF. Sotile stated that she disagreed with
Hersh’s recommendation because she believed that transferring Michael
to another Level IV PRTF would be “detrimental not only to his motiva-
tion in treatment but also just sort of his overall sense of hope and well
being,” and that it would therefore be much better to transfer him to
a Level III facility capable of addressing both his sexual behavior and
his low IQ. Although Sotile was unaware of any available placements at
Level III facilities suited to Michael’s specific needs, she explained this
problem could be alleviated by placing him in one and then “identifying
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[an] outpatient clinician [who] can provide those targeted services while
allowing for the structure and supervision of a [Level III] facility.”

After Sotile’s testimony, the court noted it had not yet reviewed
or been aware of Dr. Hersh’s psychosexual evaluation, but expressed
concern over the differing recommendations as to what level of facil-
ity Michael should be placed in after his discharge from Thompson.
The court then called for testimony regarding discharge planning from
Michael’s case manager, Valisha Vanderpool, who explained that the pro-
cess is “pretty much driven by the guardian,” and that while her job was
to look for placement at appropriate facilities based on recommenda-
tions by clinicians at Thompson, she could not actually contact any facil-
ities until she had consent from the child’s legal guardian. In Michael’s
case, Vanderpool explained, she had been looking for Level III place-
ments pursuant to Sotile’s recommendation, which had proven difficult
because many Level III facilities within Thompson’s coverage network
do not address sexualized behaviors; however, Vanderpool had found
at least one opening at a facility that employed an outpatient therapist
who could address Michael’s issues, and had sent a consent form to
Autry for her consent as Michael’s guardian, but Autry never followed up
with her. As Vanderpool noted, it was Autry’s responsibility to look for
placements outside Thompson’s network in the hopes of setting up an
out-of-network placement, but at some point after the September hear-
ing, Autry switched gears and started focusing on Level IV PRTF place-
ments for Michael, which “took away from us pursuing an appropriate
[L]evel [III] placement” and “kind of just prolonged [the] process.” The
court then allowed DSS’s counsel to cross-examine Vanderpool about
whether her pursuit of a Level III placement for Michael was compli-
cated by his dual diagnosis of sexualized behavior and intellectual dis-
ability; Vanderpool acknowledged that it had been, but also explained
that Autry had “switched gears” to focusing on placement at another
Level IV PRTF even before Dr. Hersh made his psychosexual evaluation
and recommendations.

When the court called Autry to testify, she admitted that despite the
September recommendation that Michael be discharged to a Level III
facility, she had begun looking into Level IV PRTF placements before
receiving Dr. Hersh’s evaluation because she thought one might be
available sooner. Autry also testified that, after receiving Dr. Hersh’s
evaluation, her focus switched entirely to Level IV placements, in
part because the care coordinator from DSS’s managed care organiza-
tion had instructed her that before applying to any Level III facilities,
she would first need to apply and get denied by all available Level IV
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PRTFs. This led the court to remark that Autry did not appear to be
following proper procedures, and when the court inquired whether a
Care Review had been conducted to address the conflicting recom-
mendations for Michael’s placement upon discharge in light of the new
information from Dr. Hersh’s evaluation, Autry replied in the negative.
However, Autry explained that she had recently found a placement for
Michael at a Level IV PRTF in South Carolina, and that the only thing
holding up his transfer was Thompson’s refusal to sign a certificate of
need, based on its recommendation that Michael be transferred only to a
Level III facility.

The court then allowed DSS’s counsel to examine Autry about an
instance when Michael displayed sexualized behavior that Sotile had
previously mentioned in her August court summary. Autry further tes-
tified that she believed the Level IV PRTF she had located in South
Carolina would best fit Michael’s needs, and that she was exploring ways
to secure his placement there without Thompson’s approval, but also
opined that he should stay in Thompson until a new discharge plan could
be agreed upon because “[i]f [Michael] were to be discharged today, we
would have to put him in a rapid response bed. That supervision may not
be the level that he needs right now, and it may cause more problems
than what he’s already facing right now.” When DSS’s counsel asked
Autry whether it would be possible to hold a Care Review to resolve
the differing recommendations of Sotile and Dr. Hersh by the end of
the month if the court concurred in readmitting Michael to Thompson
for an additional thirty days, Michael’s counsel objected that DSS was
not a party to the matter and consequently had no standing to make
recommendations. In overruling this objection, the court explained that
it would be appropriate for Autry to make a recommendation given her
status as Michael’s legal guardian. Autry then testified that “[i]f we had
an extra 30 days, yes, we could definitely get a Care Review.”

Toward the end of the hearing, the court expressed its concerns
over the conflicting recommendations for Michael’s treatment and the
lack of progress in finding an appropriate post-discharge placement for
him, stating:

THE COURT: I really don’t think I have much of a[n]
option because I think if I discharge [Michael], that means
he goes back into [DSS’s] authority.

[DSS’s counsel]: That’s correct.

THE COURT: And then he just goes wherever. And that
can’t be good for him right now. I mean, I just don’t think
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that’'s—that’s going to help him out. Could it possibly put
some pressure on you guys to find a place? Yes. But I could
also see that that could result in maybe a rash judgment as
well. Or that in haste because you're looking for the first
available facility, and that’s not what he needs either. He
needs the facility that’s really going to treat his needs and
the services that are really going to treat his needs.

After Michael’s counsel subsequently objected to his continued stay
at Thompson due to his failure to meet the criteria for remaining in a
Level IV PRTF based on Sotile’s report, the court noted that even Sotile
recognized that simply discharging him “is just not an option right now
... because we just don’t have [the appropriate facility where Michael
could obtain a] lower level of care identified yet.” In the summation it
provided at the close of the hearing, and in the written order it subse-
quently filed on 22 October 2013, the court concluded—based on find-
ings of fact incorporating Sotile’s court summary and additional findings
of fact describing the testimony taken during the 10 October hear-
ing—that Michael was mentally ill and in need of continued treatment
at Thompson until a lower level of care could be identified, and thus
ordered that Michael remain at Thompson for up to another 30 days. The
court further noted that it could not ignore the conflict between Sotile’s
recommendation and Hersh’s evaluation, and thus ordered that a Care
Review be conducted in order to resolve that conflict, with instructions
to look first for an appropriate Level III facility before exploring options
for transfer to another Level IV PRTE.

Michael was discharged from Thompson on 7 November 2013 and
his counsel filed notice of appeal the following day to challenge the
court’s order concurring in his readmission, but mistakenly stated that
the court’s order was filed on 13 October 2013. On 9 December 2013,
Michael’s counsel filed an amended notice of appeal to correct the filing
date of the order appealed from to 22 October 2013. Although Michael’s
counsel served the first notice of appeal on both Thompson and DSS, the
amended notice of appeal was served only on Thompson.

On 30 April 2014, DSS filed a motion to dismiss Michael’s appeal for
failure to serve a necessary party—namely, DSS. In the alternative, DSS
requested that it be served with appellate filings. On 7 May 2014, Michael
replied by filing a motion to strike DSS’s motion to dismiss, arguing that:
(a) DSS lacked standing to bring such a motion because it was not a
party to the matter; (b) DSS’s motion did not comply with Rule 25 of
our Rules of Appellate Procedure and was thus not properly before the
court; and (c¢) DSS’s motion to dismiss did not identify any substantial
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violations of our Rules of Appellate Procedure. After hearings held on
5 May 2014 and 22 May 2014, the court entered an order on 23 May 2014
denying DSS’s motion to dismiss the appeal, but granting the alterna-
tive relief requested by ordering Michael to serve DSS with appellate
filings because it had treated DSS as a party during the 10 October 2013
readmission hearing when it permitted its counsel to present evidence,
cross-examine witnesses, and make arguments. Although Michael’s
appellate counsel failed to file a notice of appeal from that order, she
did file an emergency motion with this Court on 23 May 2014 seeking a
temporary stay of the district court’s order recognizing DSS as a party
and also applied for writs of supersedeas and mandamus to vacate that
order. On 27 May 2014, this Court dismissed Michael’s motion for a tem-
porary stay. On 9 June 2014, this Court denied Michael’s motion for writs
of supersedeas and mandamus.

On 8 August 2014, the parties filed a stipulation with this Court to
settle the record on appeal. In his appellant brief filed 17 October 2014,
Michael sought to challenge both the district court’s 22 October 2013
order concurring in his readmission and its 23 May 2014 order denying
DSS’s motion to dismiss but recognizing DSS as a party. In its appel-
lee brief filed 17 November 2014, DSS argued that neither of these two
issues was properly preserved for this Court’s review in light of the
errors contained in Michael’s original notice of appeal and the fact that
Michael failed to file any notice of appeal regarding the district court’s
23 May 2014 order. On 12 December 2014, out of an abundance of cau-
tion, Michael filed a petition for writ of certiorari asking this Court to
permit full appellate review of both orders.

[1] After careful consideration, we conclude first that Michael’s petition
for a writ of certiorart as to the 22 October 2013 order is unnecessary,
and thus is dismissed, because the issue was properly preserved for our
review. Although Michael’s original notice of appeal listed an incorrect
filing date for the order appealed from, this Court’s prior holdings make
clear that a notice of appeal is not defective if “intent to appeal can be
fairly inferred.” Phelps Staffing, LLC v. S.C. Phelps, Inc., 217 N.C. App.
403, 410, 720 S.E.2d 785, 791 (2011). Clearly, Michael’s intent to appeal
from the order entered in connection with the 10 October 2013 hear-
ing can be fairly inferred. Moreover, any potential defect was cured
when Michael filed his amended notice of appeal. DSS argues further
that Michael’s notice of appeal was defective because he failed to serve
DSS with his amended notice. This argument fails because DSS was not
formally recognized as a proper party to this matter until the court’s
23 May 2014 order, and because DSS already had notice of Michael’s intent
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to appeal based on the original notice he provided as a courtesy to his
legal guardian.

[2] We deny Michael’s petition for certiorari review as to the district
court’s 23 May 2014 order recognizing DSS as a proper party. Instead
of filing notice of appeal from this order and moving to consolidate it
with the already-pending appeal of the 22 October 2013 order, Michael’s
appellate counsel elected to pursue relief by petitioning for extraordi-
nary writs from this Court. Consequently, Michael has failed to meet
the requirements of N.C.R. App. P. 3, which means this Court lacks
jurisdiction to review the 23 May 2014 order. See, e.g., Von Ramm
v. Von Ramm, 99 N.C. App. 153, 156, 392 S.E.2d 422, 424 (1990) (“Without
proper notice of appeal, this Court acquires no jurisdiction.”) (citation
omitted). Michael’s appellate counsel attempts to invoke our jurisdic-
tion through Rule 21, which provides in relevant part that “[t]he writ of
certiorari may be issued in appropriate circumstances . . . when the right
to prosecute an appeal has been lost by failure to take timely action,”
and Rule 2, which allows this Court to suspend the requirements of Rule
3 “to prevent manifest injustice.” See N.C.R. App. P. 2; see also N.C.R.
App. P. 21. However, “[t]he provisions of Rule 2 are discretionary, and
cannot be used to confer jurisdiction upon this Court in the absence
of jurisdiction.” Carolinas Med. Cnty. v. Emp’rs & Carriers Listed in
Exhibit A, 172 N.C. App. 549, 554, 616 S.E.2d 588, 592 (2005). Further,
while Michael argues that his notice of appeal from the 22 October 2013
order sufficiently conveyed his intent to appeal the district court’s de
JSacto recognition of DSS as a party during the readmission hearing, which
he contends was prejudicial error, we do not believe Michael’s notice of
appeal of an order from October can be “fairly inferred” to include an
order that was not entered until seven months later. Cf. Von Ramm,
99 N.C. App. at 156, 392 S.E.2d at 424. Moreover, while this appears to
be an issue of first impression, we conclude for the reasons discussed
infra that denying Michael’s petition will not result in manifest injustice
because this issue’s determination is not relevant to our resolution of
Michael’s appeal of the district court’s 22 October 2013 order, which is
the only issue that is properly before us. Accordingly, Michael’s petition
for a writ of certiorari is denied.

[3] In addition, both Michael and DSS subsequently filed motions with
this Court seeking to supplement the record on appeal. First, Michael
sought to add the district court’s 31 October 2013 order discharging
him from Thompson. Although Michael never filed a timely notice of
appeal from that order, he argued that it would better contextualize both
his clinical condition and the unavailability of an alternative placement
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in a less restrictive setting as of the 10 October 2013 readmission hear-
ing. For its part, DSS sought to supplement the record with two orders
from Michael’s abuse, neglect, and dependency proceeding in Durham
County entered in April and October 2014. After careful consideration,
this Court denied both motions to supplement the record in written
orders filed 20 January 2015, reasoning that neither the 31 October
2013 order nor the subsequent A/N/D orders were available to or relied
upon by the district court when it concurred in Michael’s readmission to
Thompson after the 10 October 2013 hearing.

1I. Analysis
A. The district court exercised proper subject matter jurisdiction

[4] Atthe outset, we must address DSS’s argument that the Mecklenburg
County District Court lacked subject matter jurisdiction to concur in
Michael’s readmission to Thompson. Specifically, DSS contends that this
Court must vacate and dismiss the district court’s 22 October 2013 order
because Michael’s case arose in Durham and Chapter 7B of our General
Statutes: (a) confers exclusive original and continuing jurisdiction over
any case involving a juvenile who is alleged to be abused, neglected,
or dependent on the trial court of the county where the case arises
until the cause is fully and completely determined; (b) automatically
stays the issue of custody in any other civil action involving the juvenile;
and (c) provides an extensive statutory scheme to review the custody,
placement, and treatment of juveniles, which typically supersedes both
our rules of civil procedure and other statutory schemes if they conflict.
Although DSS failed to raise this argument during the 10 October 2013
hearing or either of the hearings held in May 2014, “[t]he question of
subject matter jurisdiction may be raised at any point in the proceed-
ing.” Sloop v. Friberg, 70 N.C. App. 690, 692, 320 S.E.2d 921, 923 (1984).
Nevertheless, in light of our prior holding in In re Phillips, 99 N.C. App.
159, 162, 392 S.E.2d 407, 409 (1990) (holding that where a juvenile is
ordered into the custody of one county department of social services
and then admitted to a PRTF in another county, the district court in the
second county has jurisdiction over the admission as long as it does not
conflict with the order of the prior court), we conclude DSS’s argument
is without merit.

B. This appeal is not moot

[6] Because the district court’s 22 October 2013 order only continued
Michael’s readmission to Thompson for up to 30 days and Michael
was subsequently discharged before its expiration, this appeal would
normally be dismissed as moot. See In re AAN.B., __ N.C. App. __, _,
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7564 S.E.2d 442 445 (2014) (“The general rule is that an appeal present-
ing a question which has become moot will be dismissed.”) (citation and
internal quotation marks omitted). However, despite the general rule,
this Court “may review cases that are otherwise moot but are capable of
repetition, yet evading review” and further “has a duty to address an oth-
erwise moot case when the question involved is a matter of public inter-
est.” Id. (citations and internal quotation marks omitted). Indeed, this
Court has previously recognized that orders of voluntary admission of a
minor to a 24-hour facility are “capable of repetition, yet evading review”
given their short duration, and that the State has a “great interest in pre-
venting unwarranted admission of juveniles into these treatment facili-
ties.” Id. We therefore hold that Michael’s appeal is properly before us.

C. The district court did not err in concurring in Michael’s
readmission to Thompson

[6] Michael argues that the district court erred in concurring in his read-
mission to Thompson, and thus violated his constitutionally protected
liberty interest in being free from unlawful restraint, because certain
additional findings of fact contained in the court’s 22 October 2013 order
do not support its ultimate finding that he needed continued treatment
at Thompson in its restrictive environment. Citing our prior decisions
holding that, in the context of civil commitments, it is reversible error
for a district court to make insufficient factual findings in support of its
legal conclusions, see, e.g., id. at __, 754 S.E.2d at 451, Michael argues
that this Court must vacate the trial court’s 22 October 2013 order. We
disagree.

This Court recently indicated that voluntary commitment orders
should be reviewed under the same standard used for involuntary com-
mitments. See In re CW.F, __ N.C. App. __, _, 763 S.E.2d 736, 738
(2014), disc. review improvidently allowed, __ N.C. __, 768 S.E.2d 292
(2015). In reviewing commitment orders, we “determine whether there
was any competent evidence to support the facts recorded in the com-
mitment order and whether the trial court’s ultimate findings . . . were
supported by the facts recorded in the order.” In re Allison, 216 N.C.
App. 297,299, 715 S.E.2d 912, 914 (2011) (citation and internal quotation
marks omitted; emphasis in original).

Section 122C-2 of our General Statutes provides that

[t]he policy of the State is to assist individuals with needs
for mental health, developmental disabilities, and sub-
stance abuse services in ways consistent with the dignity,
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rights, and responsibilities of all North Carolina citizens.
Within available resources, it is the obligation of State and
local government to provide mental health, developmental
disabilities, and substance abuse services through a deliv-
ery system designed to meet the needs of clients in the
least restrictive, therapeutically most appropriate setting
available and to maximize their quality of life.

N.C. Gen. Stat. § 122C-2 (2013). In the context of voluntary commit-
ments, section 122C-224.3(f) provides in relevant part that, for a minor
to be readmitted to a PRTF, the court must find by clear, cogent, and
convincing evidence that the minor is “(1) mentally ill or a substance
abuser and (2) in need of further treatment at the 24-hour facility to
which he has been admitted.” Id. § 122C-224.3(f). Moreover, the stat-
ute provides that “[f]lurther treatment at the admitting facility should be
undertaken only when lesser measures will be insufficient.” Id.

Here, Michael contends that the district court’s concurrence in his
readmission was driven more by DSS’s bureaucratic failings than the
evidence before the court and was therefore unsupported by the addi-
tional findings of fact contained in its 22 October 2013 order that: (1)
Sotile believed Michael did not meet the clinical conditions to remain in
a PRTF; (2) DSS and Thompson failed to adequately pursue placement
at a less restrictive Level III facility; and (3) the search for an appropri-
ate Level III placement should be exhausted before considering transfer-
ring Michael to another Level IV PRTF. Based on these findings, Michael
argues that he did not meet the statutory requirements for continued
admission provided by section 122C-224.3. Specifically, Michael argues
that although there was no question that he was mentally ill at the time
of the 10 October 2013 hearing, Sotile’s recommendation that he be dis-
charged to a Level III facility showed that he no longer needed treat-
ment at Thompson and that “less restrictive measures” for his treatment
would have been sufficient. While acknowledging that Sotile also recom-
mended that he remain at Thompson until his next placement at a lower
level facility could be secured, Michael emphasizes the plain language
of section 122C-224.3, which he contends clearly and unambiguously
deals with clinical requirements only and does not permit readmission
for purely administrative reasons, such as Autry’s failure to timely and
adequately pursue a post-discharge placement for him.

Michael’s argument fails, however, because it rests upon a literal
interpretation of section 122C-224.3(f)’s provision that “[f]lurther treat-
ment at the admitting facility should be undertaken only when lesser
measures will be insufficient,” which ignores the fact that in this case,
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there were no sufficient, less restrictive measures available for Michael’s
continued treatment. In the context of statutory construction, our
Supreme Court has long held that “where a literal interpretation of the
language of a statute will lead to absurd results, or contravene the mani-
fest purpose of the Legislature, as otherwise expressed, the reason and
purpose of the law shall control and the strict letter thereof shall be
disregarded.” See, e.g., Frye Reg'l Med. Cntr., Inc. v. Hunt, 350 N.C.
39, 45, 510 S.E.2d 159, 163 (1999). In the present case, Chapter 122C
makes clear our General Assembly’s intent to provide “within avail-
able resources” mental health services that are “designed to meet the
needs of clients in the least restrictive, therapeutically most appropri-
ate setting available.” N.C. Gen. Stat. § 122C-2 (emphasis added). Here,
because there were no other placements available at the time of the 10
October 2013 hearing, the court was essentially faced with the option of
either readmitting Michael to Thompson or else allowing a 12-year-old
boy with a history of unmanaged sexual deviance problems and a newly
discovered intellectual disability to be sent to a non-existent Level III
placement or to an emergency placement that neither Sotile nor DSS
believed would provide sufficient supervision and support for his needs.
Under these circumstances, we conclude that the district court’s deci-
sion to concur in Michael’s readmission to Thompson was more in keep-
ing with the legislative intent behind section 122C-224.3 than either of
the aforementioned alternatives.

We also reject Michael’s argument that the ultimate finding in the
court’s 22 October 2013 order was unsupported by adequate factual find-
ings. On the one hand, each of the cases Michael cites in support of
this argument addressed situations that are easily distinguishable from
the present case. See In re A.N.B., __N.C. App. at __, 754 S.E.2d at 451
(reversing the trial court’s order authorizing readmission of a minor to a
PRTF because it failed to make a finding that the minor was “in need of
further treatment” at the facility); In re Allison, 216 N.C. App. at 300, 715
S.E.2d at 915 (reversing the trial court because it failed to make any of
the statutorily required findings); In re Whatley, __ N.C. App. __, __, 736
S.E.2d 527, 532 (2012) (reversing the trial court’s involuntary commit-
ment order because it failed to make any finding on the required element
of dangerousness). Here, by contrast, the district court’s order satisfied
the requirements of section 122C-224.3 by indicating that it incorporated
into its factual findings “all matters set out in [Sotile’s court summary],”
which it in turn relied on for its conclusions that Michael was mentally
ill and in need of continued treatment at Thompson and that less restric-
tive measures would not be sufficient. On the other hand, Michael’s
argument that the court’s findings of fact do not support its conclusions
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relies on selective quotations from the court’s additional findings, most
notably that Sotile did not believe Michael met the clinical conditions
to remain in a PRTF. But this argument conveniently ignores the fact
that in both her court summary and her testimony—which the court
expressly incorporated into its findings of fact—Sotile strongly recom-
mended that Michael remain at Thompson until an appropriate Level III
post-discharge placement could be obtained. In light of the preceding
analysis, we conclude that this evidence provided sufficient factual sup-
port for the court’s conclusion concurring in Michael’s readmission.

Finally, we address what appears to be the central thrust of Michael’s
complaint: namely, that his readmission to Thompson was less the result
of his own condition than it was the product of a pattern of consistent
failure and neglect by the adults charged with his care and custody to
take the steps required to secure his transfer to a less restrictive facility.
This Court does not take lightly the violation or deprivation of any juve-
nile’s constitutionally protected liberty interest. We therefore strongly
admonish DSS and Michael’s legal guardian Autry for their lackluster per-
formance here, and we also specifically caution DSS not to interpret our
holding in this case as an excuse for future failures to take timely action in
securing post-discharge placements. Nevertheless, this is not an action
against DSS, and we are limited in this case to reviewing whether or not
the district court erred based on the evidence that was before it during the
10 October 2013 hearing. Accordingly, we hold that the district court did
not err in concurring in Michael’s readmission to Thompson.

D. Michael was not prejudiced by DSS’s participation in the
10 October 2013 hearing

[7] As explained supra, the issue of whether the trial court erred in its
23 May 2014 order by recognizing DSS as a de facto party to Michael’s
readmission hearing is not properly before us. But even if it were, we
are not persuaded by Michael’s argument that DSS’s participation as a
party during the 10 October 2013 hearing resulted in the admission of
incompetent and prejudicial evidence against him.

Specifically, Michael claims that because he received no notice that
DSS would offer testimony and evidence against him, he was unable to
adequately prepare for the hearing. Michael takes particular exception
to the fact that DSS’s counsel was allowed to cross-examine Sotile about
Dr. Hersh’s report, which was never formally introduced into evidence
and could not have been properly admitted without giving Michael the
opportunity to confront and cross-examine Dr. Hersh. See N.C. Gen.
Stat. § 122C-224.3(c).
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This argument fails for several reasons. First, Michael’s assertion
that he was essentially ambushed by a lack of notice that DSS would
participate during the hearing in an adverse manner is undermined by
the fact that Autry only appeared after Michael compelled her to by sub-
poena. Thus, regardless of Michael’s motivation for subpoenaing Autry,
his doing so essentially “opened the door” for adverse testimony from
her. More importantly, it appears from our careful review of the record
that Dr. Hersh’s report and the other allegedly prejudicial evidence DSS
attempted to introduce during the hearing were already before the court
as a direct result of Sotile’s court summaries and her testimony during
the hearing.

In her court summary, Sotile noted the results of the psychosexual
evaluation Dr. Hersh had performed as well as his recommendation that
Michael be transferred to another Level IV PRTF and the conflict this
created for post-discharge placement planning. Moreover, in her testi-
mony during the 10 October 2013 hearing, Sotile had already answered
questions from the court and from Michael’s counsel about Dr. Hersh’s
evaluation before DSS’s counsel ever cross-examined her about it. Under
these circumstances, regardless of whether or not DSS had participated
as a party during the hearing, it was inevitable that the court would
consider Dr. Hersh’s evaluation, which raised substantial questions con-
cerning Michael’s diagnosis and the propriety of his prior discharge plan
that had not yet been addressed by the date of the hearing. Even though
Sotile’s recommendation was sufficient by itself to support the court’s
concurrence in Michael’s readmission to Thompson, certainly this infor-
mation was also highly relevant. Had Michael wanted to challenge Dr.
Hersh'’s conclusions, he could have compelled Dr. Hersh to appear at the
hearing as a witness, by subpoena if necessary, just as he did with Autry.
In any event, we are wholly unpersuaded by the argument Michael now
makes on appeal, especially given its implication that the district court
would have reached a different result if only Michael’s counsel had done
a better job of concealing this highly relevant information. Therefore,
we conclude that Michael suffered no prejudice as a result of DSS’s
participation during the 10 October 2013 hearing. Because the issue of
whether or not the court erred by recognizing DSS as a de facto party in
its 23 May 2014 order is unnecessary to this determination and was not
properly preserved for our review, we decline to reach it.

AFFIRMED.
Judges DILLON and DIETZ concur.
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IVAN McLAUGHLIN anp TIMOTHY STANLEY, PLAINTIFFS
V.
DANIEL BAILEY, IN HIS INDIVIDUAL AND OFFICIAL CAPACITY AS SHERIFF OF MECKLENBURG COUNTY,
AND OHIO CASUALTY INSURANCE COMPANY, DEFENDANTS

No. COA14-446
Filed 7 April 2015

1. Employer and Employee—statutory prohibition on termi-
nation for political reasons—not applicable to employees
of sheriff

The trial court did not err by entering summary judgment in
favor of defendant Sheriff of Mecklenburg County and his insurer
in plaintiff employees’ action for wrongful termination of employ-
ment. Plaintiffs’ terminations did not violate N.C.G.S. § 153A-99
because plaintiffs, as employees of the sheriff, were not employees
of the county.

2. Employer and Employee—deputy sheriff—policymaking posi-
tion—termination for political reasons—freedom of speech
The trial court did not err by entering summary judgment in
favor of defendant Sheriff of Mecklenburg County and his insurer
on plaintiff employee’s state constitutional claim based on wrongful
termination of employment. Even assuming that the sheriff termi-
nated plaintiff’s employment for political reasons, the termination
did not violate plaintiff’s rights under the Constitution because, as a
deputy sheriff, plaintiff occupied a policymaking position and there-
fore could be fired for political reasons.

3. Employer and Employee—detention officer—objective
reasonableness of termination—no specific evidence of
improper motivation

The trial court did not err by entering summary judgment in
favor of defendant Sheriff of Mecklenburg County and his insurer
on plaintiff employee’s state constitutional claim based on wrong-
ful termination of employment. The Court of Appeals did not need
to determine whether plaintiff’s termination was for political rea-
sons because plaintiff failed to offer any evidence that he would not
have been fired for violations of the rules and policies of the sheriff’s
department in carrying out his job duties.
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Appeal by plaintiffs from judgment entered 6 January 2014 by Judge
Robert C. Ervin in Mecklenburg County Superior Court. Heard in the
Court of Appeals 20 November 2014.

Kennedy, Kennedy, Kennedy, and Kennedy, LLP, by Harold L.
Kennedy, 111, and Harvey L. Kennedy, for plaintiff-appellants.

Womble, Carlyle, Sandridge and Rice, LLP, by Sean F. Perrin, for
defendant-appellee.

Edmond W. Caldwell, Jr., for amicus curiae North Carolina
Sheriffs’ Association.

STEELMAN, Judge.

The employees of a county sheriff, including deputies and others
hired by the sheriff, are directly employed by the sheriff and not by the
county or by a county department. Sheriff’s employees are not “county
employees” as defined in N.C. Gen. Stat. § 153A-99 and are not entitled
to the protections of that statute. As a sworn deputy sheriff, plaintiff
Stanley could be discharged based upon political conduct without vio-
lating free speech rights under the North Carolina Constitution. Where
defendant produced evidence that plaintiff McLaughlin was discharged
for failure to comply with sheriff’s department rules and policies, and
McLaughlin failed to produce specific evidence that his discharge was
politically motivated, the trial court properly dismissed his claim for vio-
lation of his rights to free speech under the North Carolina Constitution.

1. Factual and Procedural Background

Ivan McLaughlin and Timothy Stanley (plaintiffs) were employed by
former Mecklenburg County Sheriff Daniel Bailey (defendant, with Ohio
Casualty Insurance Company, collectively, defendants). Stanley was
hired in 1998 as a detention officer at the Mecklenburg County jail, and
as a deputy sheriff in 2008. He worked primarily as a courtroom bailiff.
McLaughlin was hired as a juvenile counselor at the Gatling Juvenile
Detention Center in 1998, and was not a sworn law enforcement officer.
When the Mecklenburg County Sheriff’s Department assumed responsi-
bility for Gatling, McLaughlin became a detention counselor for youthful
offenders housed in Mecklenburg County’s Jail North.

In June 2009 defendant, a registered Democrat, sent a letter to
approximately 1,350 of his employees, announcing his candidacy for
reelection and stating that he would appreciate campaign contributions.
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Plaintiffs, who were Republicans, did not contribute to defendant’s
reelection campaign or attend a fund-raising barbeque sponsored by the
campaign. Defendant was reelected in November 2010.

Stanley received favorable performance reviews between 2007 and
2010. However, shortly before the election, Stanley’s supervisor reported
to defendant that Stanley had been disruptive during the morning brief-
ings by talking in the back of the room and making remarks expressing
a preference for defendant’s opponent in the election. On 30 November
2011 Stanley was terminated from his employment as a deputy sheriff.
Defendant testified in his deposition that Stanley was terminated for
being disruptive.

McLaughlin also received favorable performance reviews for sev-
eral years prior to the election. However, in August 2010 the staff at Jail
North, including McLaughlin, received a memo emphasizing the impor-
tance of “pod tours” to verify that inmates were present and were not
in distress, and warning that failure to conduct pod tours would result in
termination. McLaughlin’s supervisor testified in his deposition that the
“purpose of a pod tour . . . is to make sure that a pod officer can account
for every inmate . . . being alive[.]” On 19 November 2010 McLaughlin’s
supervisors visited Jail North and observed a number of violations of
the rules for supervision of the youthful offender population, including
failure to conduct pod tours. The supervisors also reviewed a videotape
that showed McLaughlin committing additional violations of Sheriff’s
Department rules. The supervisors documented McLaughlin’s viola-
tions and submitted a report to the Office of Professional Compliance,
which interviewed McLaughlin on 30 November 2010. During the
interview, McLaughlin conceded that he had failed to follow Sheriff’s
Department rules on a number of occasions. On 10 January 2011
McLaughlin received a memorandum setting forth his violations of the
Sheriff’s Department rules, and the resultant decision to terminate his
employment. McLaughlin’s termination was confirmed by the Sheriff’s
Department review board.

On 17 January 2012 plaintiffs filed a complaint, asserting claims
against defendants for wrongful termination of employment in violation
of public policy, and for violation of their rights under the Constitution of
North Carolina, Article 1, § § 14 and 36. Plaintiffs asserted that they were
terminated “for failing to make contributions to [Sheriff] Bailey’s re-
election campaign and for failing to volunteer to work in his campaign,”
and that McLaughlin was terminated based on “his Republican beliefs.”
Plaintiffs asserted that their termination was “in violation of [the] public
policy” enunciated in N.C. Gen. Stat. § 153A-99. Defendants filed separate



162 IN THE COURT OF APPEALS

McLAUGHLIN v. BAILEY
[240 N.C. App. 159 (2015)]

answers denying the material allegations of plaintiffs’ complaint. On
13 June 2013 defendants filed a joint motion for summary judgment on
all claims. On 6 January 2014 the trial court entered summary judgment
in favor of defendants and dismissed plaintiffs’ complaint.

Plaintiffs appealed. Although plaintiffs’ complaint asserted claims
against defendant in both his individual and official capacities, plain-
tiffs only appeal the entry of summary judgment on their claims against
defendant in his official capacity.

II. Standard of Review

Under N.C. Gen. Stat. § 1A-1, Rule 56(a), summary judgment is prop-
erly entered “if the pleadings, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show that
there is no genuine issue as to any material fact and that any party is
entitled to a judgment as a matter of law.” “‘In a motion for summary
judgment, the evidence presented to the trial court must be admissible
at trial, N.C.G.S. § 1A-1, Rule 56(e) [(2013)], and must be viewed in a light
most favorable to the non-moving party.’” Patmore v. Town of Chapel
Hill N.C., __ N.C. App. _, _, 757 S.E.2d 302, 304 (quoting Howerton
v. Arat Helmet, Ltd., 358 N.C. 440, 467, 597 S.E.2d 674, 692 (2004) (inter-
nal citation omitted)), disc. review denied, __ N.C. __, 7568 S.E.2d 874 (2014).

In atrial court’s ruling on a motion for summary judgment, “ ‘(a] veri-
fied complaint may be treated as an affidavit if it (1) is made on personal
knowledge, (2) sets forth such facts as would be admissible in evidence,
and (3) shows affirmatively that the affiant is competent to testify to
the matters stated therein.” On the other hand, ‘the trial court may not
consider an unverified pleading when ruling on a motion for summary
judgment.’ Plaintiff[s’] complaint in this case was not verified, so it could
not be considered in the course of the trial court’s deliberations con-
cerning Defendants’ summary judgment motion.” Rankin v. Food Lion,
210 N.C. App. 213, 220, 706 S.E.2d 310, 315-16 (2011) (quoting Merritt,
Flebotte, Wilson, Webb & Caruso, PLLC v. Hemmings, 196 N.C. App.
600, 605, 676 S.E.2d 79, 83-84 (2009) (internal quotation omitted), and
Tew v. Brown, 135 N.C. App. 763, 767, 522 S.E.2d 127, 130 (1999)).

III. Termination in Violation of Public Policy

[1] In plaintiffs’ first argument, they contend that they were wrongfully
terminated in violation of the public policy articulated in N.C. Gen. Stat.
§ 153A-99. Plaintiffs assert that they were “county employees” as defined
in § 153A-99, and that their termination from employment violated this
statute. We disagree.
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A. Legal Principles

“In North Carolina, ‘in the absence of an employment contract for
a definite period, both employer and employee are generally free to ter-
minate their association at any time and without any reason.’” Elliott
v. Enka-Candler Fire & Rescue Dep’t, Inc., 213 N.C. App. 160, 163, 713
S.E.2d 132, 135 (2011) (quoting Salt v. Applied Analytical, Inc., 104 N.C.
App. 652, 655, 412 S.E.2d 97, 99 (1991)). “However, the employee-at-will
rule is subject to certain exceptions. . . . [W]hile there may be a right
to terminate a contract at will for no reason, or for an arbitrary or irra-
tional reason, there can be no right to terminate such a contract for an
unlawful reason or purpose that contravenes public policy.’” Coman
v. Thomas Manufacturing Co., 325 N.C. 172, 175, 381 S.E.2d 445, 446-
47 (1989) (quoting Sides v. Duke University, 74 N.C. App. 331, 342, 328
S.E. 2d 818, 826 (1985), overruled in part on other grounds as stated
in Kurtzman v. Applied Analytical Industries, Inc., 347 N.C. 329, 493
S.E.2d 420 (1997)).

Plaintiffs argue that they were terminated in violation of the public
policy set forth in N.C. Gen. Stat. § 153A-99:

(a) The purpose of this section is to ensure that county
employees are not subjected to political or partisan coer-
cion while performing their job duties, [and] to ensure
that employees are not restricted from political activities
while off duty[.] . . . Employees shall not be restricted
from affiliating with civic organizations of a partisan or
political nature, nor shall employees, while off duty, be
restricted from attending political meetings, or advocat-
ing and supporting the principles or policies of civic or
political organizations, or supporting partisan or nonpar-
tisan candidates of their choice in accordance with the
Constitution and laws of the State and the Constitution
and laws of the United States of America.

(b) Definitions. For the purposes of this section: (1)
“County employee” or “employee” means any person
employed by a county or any department or program
thereof that is supported, in whole or in part, by county
fundsl[.] ...

“The express purpose of N.C. Gen. Stat. § 153A-99 is ‘to ensure that
county employees are not subjected to political or partisan coercion
while performing their job duties[.]’ N.C. Gen. Stat. § 153A-99 (2002).
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In Vereen v. Holden, this Court noted that if a county employee was
fired due to his political affiliations and activities, ‘this would contra-
vene rights guaranteed by our State Constitution. . . . and the prohibi-
tion against political coercion in county employment stated in N.C. Gen.
Stat. § 1563A-99,” hence violating North Carolina public policy.” Venable
v. Vernon, 162 N.C. App. 702, 705-06, 592 S.E.2d 256, 258 (2004) (quot-
ing Vereen v. Holden, 121 N.C. App. 779, 784, 468 S.E.2d 471, 474 (1996)
(internal citations omitted)).

B. Analysis

The threshold question is whether plaintiffs were county employ-
ees. N.C. Gen. Stat. § 153A-99 defines a county employee as an individual
who is “employed by a county or any department or program thereof
that is supported, in whole or in part, by county funds|.]” It is undisputed
that a county sheriff’s department is “supported, in whole or in part,
by county funds” and that a county’s administrators interact in various
ways with the sheriff’s department. The crucial question, however, is
whether or not the persons hired by a sheriff are “employed by” a county
department, in this case the “sheriff’s department.” We conclude that the
plaintiffs are employees of the defendant sheriff individually, and are not
employed by the county.

Preliminarily, we note that our common law unequivocally estab-
lishes that sheriff’s deputies are employees of the sheriff, and are not
county employees. In Styers v. Forsyth County, 212 N.C. 558, 194 S.E.
305, (1937), the widow of a deceased deputy sheriff was denied work-
ers compensation benefits based on the trial court’s determination that
the deputy was an employee of the sheriff rather than of the county. On
appeal, our Supreme Court held that a statute allowing Forsyth County
to provide a fixed salary for certain deputies was not applicable to the
facts of the case, given that the deceased deputy had been hired directly
by the sheriff. The Court also discussed the legal relationship between
the sheriff and his deputies:

“The deputy is not the agent or servant of the sheriff but
is his representative, and the sheriff is liable for his acts
as if they had been done by himself.” . . . . The acts of the
deputy are acts of the sheriff. For this reason the sheriff
is held liable on his official bond for acts of his deputy. “A
sheriff is liable for the acts or omissions of his deputy
as he is for his own.” In short, a deputy is a lieutenant,
the sheriff’s right-hand man, whose duties are coequal in
importance with those of his chief. One who represents
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the high sheriff of the county in the capacity of deputy
occupies no mean place. . . . He holds an appointment as
distinguished from an employment.

Styers at 563, 563-64, 194 S.E. at 308-309 (quoting Michel v. Smith, 188
Cal. 199, 202, 205 P. 113, 114 (1922), citing Horne v. Allen, 27 N.C. 36 (1844),
and Spencer v. Moore, 19 N.C. 264 (1837), and quoting Sutton v. Williams,
199 N.C. 546, 548, 155 S.E. 160, 162 (1930) (other citations omitted).

The holding of Styers, that a deputy is an employee of the sheriff
and acts as his “alter ego,” has been followed in subsequent cases. In
Clark v. Burke County, 117 N.C. App. 85, 89, 450 S.E.2d 747, 749 (1994),
we held that Burke County was not liable for the alleged negligence of
a sheriff’s deputy:

A deputy is an employee of the sheriff, not the county.
Therefore, any injury resulting from Deputy Smith’s
actions in this case cannot result in liability for Burke
County and summary judgment is therefore affirmed for
Burke County.

(citation omitted). Similarly, in Peele v. Provident Mut. Life Ins. Co.,
90 N.C. App. 447, 368 S.E.2d 892 (1988), we rejected the argument by
the plaintiff, a dispatcher for the sheriff’s department, that she was a
county employee:

Plaintiff argues that even though she was hired by the
sheriff, she remained the employee of Watauga County
and thus all the protections and privileges provided by the
Board of Commissioners to other county employees should
have been afforded her[.] . . . We cannot agree. Plaintiff’s
esoteric analysis of the issue is misplaced. It is clear to
this Court that plaintiff was an employee of the sheriff and
not Watauga County and its Board of Commissioners. . . .
Furthermore, “under state law the sheriff has the exclu-
sive right to fire any deputy [or employee] in his office.” . ..
[P]laintiff was not an ‘employee’ of Watauga County or its
Board of Commissioners|.]

Peele, 90 N.C. App. at 449-50, 368 S.E.2d at 893-94 (quoting Joyner
v. Lancaster, 553 F. Supp. 809, 816 (M.D.N.C. 1982)). See also, e.g.,
Greene v. Barrick, 198 N.C. App. 647, 653, 680 S.E.2d 727, 731 (2009)
(“Our law is well-settled. ‘A sheriff is liable for the acts or omissions of
his deputy as he is for his own.””) (quoting Prior v. Pruett, 143 N.C. App.
612, 621, 550 S.E.2d 166, 172 (2001) (internal quotation omitted).
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The fact that the county is the source of funding to pay deputies
does not change their status as employees of the sheriff. In Hubbard
v. Cty. of Cumberland, 143 N.C. App. 149, 152, 544 S.E.2d 587, 589-90
(2001), this Court acknowledged that deputies are paid from county
funds, but held that:

Plaintiffs in the instant case are law enforcement officers
hired directly by the Sheriff of Cumberland County. The
Sheriff is an independent constitutionally mandated offi-
cer, elected by the voters. N.C. Const. art. VII, § 2. Because
it is the Sheriff, and not the County, who directly hires law
enforcement officers, plaintiffs do not enjoy all of the pro-
tections of County employees.

(citing Peele at 450, 368 S.E.2d at 894, and N.C. Gen. Stat. § 1563A-103).
Although our common law uniformly holds that the sheriff’s employees
are not employed by the county, it does not articulate a general definition
of a “county employee.” Nor do the cases discussed above restrict their
holdings by, for example, stating that a deputy is not a county employee
“for purposes of respondeat superior.”

Our common law is undergirded by certain statutory and constitu-
tional provisions. N.C. Const. art. VII, § 2 states that “[iJn each county a
Sheriff shall be elected by the qualified voters thereof at the same time
and places as members of the General Assembly are elected and shall
hold his office for a period of four years[.]” N.C. Gen. Stat. § 153A-103
provides that:

(1) Each sheriff and register of deeds elected by the peo-
ple has the exclusive right to hire, discharge, and super-
vise the employees in his office. . . .

(2) Each sheriff and register of deeds elected by the peo-
ple is entitled to at least two deputies who shall be rea-
sonably compensated by the county[.] . . . Each deputy
so appointed shall serve at the pleasure of the appointing
officer. . . .

In sum:

“Under North Carolina law, sheriffs have substantial inde-
pendence from county government.” Under the North
Carolina Constitution, voters directly elect the sher-
iff. See N.C. Const. art. VII, § 2. County governments do
not hire sheriffs. By statute, “the sheriff, not the county
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encompassing his jurisdiction, has final policymaking
authority over hiring, supervising, and discharging person-
nel in the sheriff’s office.”

Jones v. Sheriff, 2013 U.S. Dist. LEXIS 51032 *5 (E.D.N.C. 2013) (quoting
Parker v. Bladen Cnty., 583 F. Supp. 2d 736, 739 (E.D.N.C. 2008), and cit-
ing Little v. Smith, 114 F. Supp. 2d 437, 446 (W.D.N.C. 2000), and Clark,
117 N.C. App. at 89, 450 S.E.2d at 749 (other citation omitted)), dismissed
by Jones v. Harrison, 2014 U.S. Dist. LEXIS 99537 (E.D.N.C. 2014).

In the instant case, plaintiff’s claim for wrongful discharge in viola-
tion of public policy is based on their argument that the strictures of
N.C. Gen. Stat. § 153A-99 protect them, as “county employees,” from
being terminated for political reasons. As noted above, this statute states
that “‘County employee’ or ‘employee’ means any person employed by
a county or any department or program thereof that is supported, in
whole or in part, by county funds[.]” We conclude that this statute does
not apply to plaintiffs, who are employed by the sheriff and are not
county employees.

We first note that the statute’s reference to “‘county employee’ or
‘employee’ ” does not create two separate classes of employees, but sim-
ply clarifies that the statutory definition applies uniformly to all provi-
sions of the statute, regardless of whether or not the word “employee”
is modified by “county.” There is no indication in the statute that the leg-
islature intended to identify two separate classifications of employees.
Secondly, we hold that employees of a county sheriff are not “employed
by a county or any department or program thereof.” Our common law as
well as the relevant statutory and state constitutional provisions clearly
establish that plaintiffs, who were hired by the sheriff, are employees
of the sheriff, and are not employed by the county in which the sheriff
is elected.

In reaching this conclusion, we have considered, but ultimately
reject, plaintiffs’ arguments for a contrary result. Plaintiffs do not cite
any binding authority holding that persons hired by a sheriff are county
employees. Instead, plaintiffs contend that the enactment of N.C. Gen.
Stat. § 1563A-99 effectively abrogated the common law, and that the stat-
ute’s scope encompasses employees of a sheriff. In support of this argu-
ment, plaintiffs primarily rely on a 1998 advisory opinion of the North
Carolina Attorney General, which opined that the statute was “applica-
ble to elected officials of counties[.]” “[W]hile opinions of the Attorney
General are entitled to ‘respectful consideration,” such opinions are not
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compelling authority.” Williams v. Alexander County Bd. of Educ.,
128 N.C. App. 599, 602, 495 S.E.2d 406, 408 (1998) (quoting Hannah
v. Commisstoners, 176 N.C. 395, 396, 97 S.E. 160, 161 (1918)). In addi-
tion, we have considered the sources cited both in the Attorney General’s
1998 opinion and by plaintiffs, and are not persuaded that N.C. Gen. Stat.
§ 153A-99 established a new definition of a county employee in abroga-
tion of the common law.

Plaintiffs, as well as the Attorney General’s opinion, cite Carter
v. Good, 951 F. Supp. 1235 (W.D.N.C. 1996), reversed and remanded,
145 F.3d 1323 (4th Cir. N.C. 1998) (unpublished). The Carter opinion
stated that:

Plaintiff alleges a cause of action for aviolation of N.C. Gen.
Stat. § 153A-99 which prohibits counties from restricting
county employees in any manner concerning their politi-
cal affiliation and activities. Defendants seek judgment on
the grounds that sheriffs are not county employees. This
argument has been previously rejected.

Carter, 951 F. Supp at 1248-49. “‘Although we are not bound by federal
case law, we may find their analysis and holdings persuasive.’” Ellison
v. Alexander, 207 N.C. App. 401, 405, 700 S.E.2d 102, 106 (2010) (quot-
ing Brown v. Centex Homes, 171 N.C. App. 741, 744, 615 S.E.2d 86, 88
(2005)). However, Carter did not engage in any analysis of the issue, dis-
cuss authority pertaining to this issue, or even cite the basis for its asser-
tion that the argument that the plaintiff was not a county employee under
N.C. Gen. Stat. § 153A-99 had “been previously rejected.” Moreover,
Carter was reversed, further limiting its persuasive authority.

Plaintiffs also cite Elkin Tribune, Inc. v. Yadkin County Bd. of
Commissioners, 331 N.C. 735, 417 S.E.2d 465 (1992), and Durham
Herald Co. v. County of Durham, 334 N.C. 677, 435 S.E.2d 317 (1993),
cases that addressed the applicability of N.C. Gen. Stat. § 153A-98 to
applicants for county manager and sheriff respectively. N.C. Gen. Stat.
§ 153A-98(a) provides in relevant part that “[n]otwithstanding the pro-
visions of G.S. 132-6 or any other general law or local act concerning
access to public records, personnel files of employees, former employ-
ees, or applicants for employment maintained by a county are subject to
inspection and may be disclosed only as provided by this section.” The
statute thus regulates disclosure of information contained in the “per-
sonnel files of employees, former employees, or applicants for employ-
ment maintained by a county[.]” In Durham Herald, the plaintiff argued
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that the applications for the position of sheriff! were not protected by
the statute because the sheriff is not a county employee. We acknowl-
edged this distinction, but held that:

While there are certainly differences between the office of
sheriff and the position of county manager, which would
be material in other contexts, the application of section
153A-98 does not turn on such distinctions. The clear pur-
pose of this statute is to provide some confidentiality to
those who apply to county boards or their agents for posi-
tions which those boards and their agents are authorized
to fill. It is in this sense that the statute uses the terms
“applicants for employment” and makes the personnel
files of such applicants subject to its provisions. An “appli-
cant” holds no position with the county whether as an
“employee” in the strict sense of the term or as an elected
public official such as the sheriff. He, or she, is merely an
applicant for such positions. It is as applicants that the
statute seeks to afford them and their applications some
measure of confidentiality.

Durham Herald, 334 N.C. at 679, 435 S.E.2d at 319. Durham Herald
did not hold that the sheriff or his deputies are county employees. In
essence, the case held that even though the sheriff and the applicants
for sheriff were not county employees, the applications for the position
were protected from disclosure.

Plaintiffs also argue that a close scrutiny of the word “thereof” in
§ 153A-99 reveals that the statute classifies them as county employees.
However, we are unable to conclude that our legislature would abrogate
longstanding and consistent common law by such an indirect method as
the use of the modifier “thereof.”

“In determining legislative intent, we may ‘assume [that] the leg-
islature is aware of any judicial construction of a statute.”” Blackmon
v. N.C. Dep’t of Correction, 343 N.C. 259, 265, 470 S.E.2d 8, 11 (1996)
(quoting Watson v. N.C. Real Estate Comm., 87 N.C. App. 637, 648, 362
S.E.2d 294, 301 (1987)). Therefore, we assume that when the legislature
enacted N.C. Gen. Stat. § 153A-99, it was aware of the common law rule

1. Although the sheriff is an elected official, N.C. Gen. Stat. § 162-3 provides that a
“sheriff may vacate his office by resigning the same to the board of county commissioners
of his county; and thereupon the board may proceed to elect another sheriff.” In Durham
Herald, the sheriff had resigned and the county commissioners solicited applications for
his replacement.
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that sheriff’s deputies are not county employees. In this regard, we find
it significant that in a similar context our legislature amended a different
statute to explicitly abrogate the common law rule. Earlier cases held
that, as employees of the sheriff, deputies were not entitled to work-
ers’ compensation benefits. In response, in 1939, “the General Assembly
amended [N.C. Gen. Stat. § 97-2] . . . so as (1) to include deputies sheriff
and all persons acting in capacity of deputy sheriff within the meaning
of the term ‘employee’ as used in the act[.]” Towe v. Yancey County,
224 N.C. 579, 580, 31 S.E.2d 754, 755 (1944). The amended statute pro-
vided in relevant part that:

§ 97-2(2) . . . The term ‘employee’ shall include deputy
sheriffs and all persons acting in the capacity of deputy
sheriffs, whether appointed by the sheriff or by the
governing body of the county and whether serving on a
fee basis or on a salary basis, or whether deputy sheriffs
serving upon a full-time basis or a part-time basis|.]
(emphasis added).

We believe that, had the legislature wished to abrogate the common
law for purposes of N.C. Gen. Stat. § 1563A-99, it would have been simi-
larly direct, rather than requiring our appellate courts to engage in a
strained analysis of the word “thereof” in order to ascertain their intent.
“To determine whether N.C.G.S. § [1563A-99] abrogated the [common law
rule] at issue, we must examine its plain language.” Rosero v. Blake, 357
N.C. 193, 206, 581 S.E.2d 41, 49 (2003) (citing State v. Dellinger, 343 N.C.
93, 95, 468 S.E.2d 218, 220 (1996)).

We also find it significant that other statutes addressing issues of
county administration employ broader terms that would encompass a
county sheriff and his or her employees. For example, N.C. Gen. Stat.
§ 163A-92(a) authorizes a county board of commissioners to “fix or
approve the schedule of pay, expense allowances, and other compensa-
tion of all county officers and employees, whether elected or appointed,
and may adopt position classification plans.” (emphasis added). And,
N.C. Gen. Stat. § 153A-435(a) authorizes a county to “contract to insure
itself and any of its officers, agents, or employees against liability . . .
caused by an act or omission of the county or of any of its officers,
agents, or employees when acting within the scope of their authority
and the course of their employment.” (emphasis added). “It is a tenet
of statutory construction that ‘a change in phraseology when dealing
with a subject raises a presumption of a change in meaning.’ If the leg-
islature had wanted to [include a sheriff’s employees in N.C. Gen. Stat.
§ 1563A-99] it could have expressly written § [1563A-99] to include [persons




IN THE COURT OF APPEALS 171

McLAUGHLIN v. BAILEY
[240 N.C. App. 159 (2015)]

employed by an agent or officer of a county.] . . . The fact that the legis-
lature had the option to include this language, but chose not to, is pre-
sumptive evidence that it intended that the provision not encompass
such options.” Brown v. Brown, 112 N.C. App. 15, 20, 434 S.E.2d 873,
878 (1993) (quoting Latham v. Latham, 178 N.C. 12, 100 S.E. 131 (1919)).

Moreover, the interpretation of N.C. Gen. Stat. § 153A-99 was
recently addressed by this Court in Sims-Campbell v. Welch, __ N.C.
App. _, _, __ SE.2d _, _ (3 March 2015). In Sims-Campbell, the
plaintiff, an assistant register of deeds, argued that her firing violated
N.C. Gen. Stat. § 153A-99:

Sims-Campbell also argues that [her firing] . . . violated
Section 153A-99 of the General Statutes|.] . . . This argu-
ment fails because an assistant register of deeds is not a
county employee. . . . We again find guidance in our cases
dealing with the office of sheriff. In a series of cases, this
court has held that sheriff’s deputies . . . are not county
employees, but rather employees of the sheriff. . . . In light
of the statute’s plain language and our analogous case law
concerning deputy sheriffs, we conclude that an assistant
register of deeds . . . is not a “county employee” within the
meaning of N.C. Gen. Stat. § 1563A-99(b)(1).

Sims-Campbell, _ N.C.App.at__,__ S.E.2d at __. “Where a panel of the
Court of Appeals has decided the same issue, albeit in a different case,
a subsequent panel of the same court is bound by that precedent, unless
it has been overturned by a higher court.” In re Civil Penalty, 324 N.C.
373, 384, 379 S.E.2d 30, 37 (1989).

We are not unsympathetic to the plaintiffs’ circumstances. However,
“this Court is not in the position to expand the law. Rather, such consid-
erations must be presented to our Supreme Court or our Legislature,
who have the power to rectify any inequities|.] . . . This Court is an error-
correcting court, not a law-making court.” Shera v. N.C. State Univ.
Veterinary Teaching Hosp., 219 N.C. App. 117, 127, 723 S.E.2d 352,
358 (2012). We hold that the trial court did not err in its adherence to
the common law principle that those hired by a sheriff are not county
employees, and that N.C. Gen. Stat. § 153A-99 did not articulate a new
definition of “county employee.” As this statute was the basis of plain-
tiffs’ claim for wrongful termination in violation of public policy, this
argument is without merit.
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IV. Violation of North Carolina Constitutional Rights

In their second argument, plaintiffs contend that their termination
violated their rights to freedom of speech guaranteed by Art. 1, § 14 of
the North Carolina Constitution. We disagree.

A. Legal Principles

“The First Amendment to the Federal Constitution provides:
‘Congress shall make no law . . . abridging the freedom of speech,
or of the press[.]’ . . . Similarly, Article I, § 14 of the North Carolina
Constitution states: ‘Freedom of speech and of the press are two of the
great bulwarks of liberty and therefore shall never be restrained, but
every person shall be held responsible for their abuse.” N.C. Const. art.
I, § 14.” State v. Peterslie, 334 N.C. 169, 183, 432 S.E.2d 832, 840 (1993).
“[W]e have recognized a cause of action against state officials for [the]
violation [of art. I, § 14]. . . . We have also recognized that ‘in constru-
ing provisions of the Constitution of North Carolina, this Court is not
bound by opinions of the Supreme Court of the United States constru-
ing even identical provisions in the Constitution of the United States.’””
Peterslie, 334 N.C. at 184, 432 S.E.2d at 841 (citing Corum v. University
of North Carolina, 330 N.C. 761, 782, 413 S.E.2d 276, 289 (1992) (other
citations omitted).

“To establish a cause of action for wrongful discharge or demotion
in violation of his right to freedom of speech, plaintiff must forecast suf-
ficient evidence ‘that the speech complained of qualified as protected
speech or activity’ and ‘that such protected speech or activity was the
‘motivating’ or ‘but for’ cause for his discharge or demotion.’ ‘The resolu-
tion of these two critical issues is a matter of law and not of fact.”” Swain
v. Elfland, 145 N.C. App. 383, 386-87, 550 S.E.2d 530, 533 (2001) (quoting
Warren v. New Hanover County Bd. of Education, 104 N.C. App. 522,
525-26,410 S.E.2d 232, 234 (1991) (internal quotation omitted), and citing
Evans v. Cowan, 132 N.C. App. 1, 9, 510 S.E.2d 170, 175 (1999)). “[T]he
causal nexus between protected activity and retaliatory discharge must
be something more than speculation.” Lenzer v. Flaherty, 106 N.C. App.
496, 510, 418 S.E.2d 276, 284 (1992) (citing Brooks v. Stroh Brewery Co.,
95 N.C. App. 226, 237, 382 S.E.2d 874, 882 (1989)). In addition, in Corum,
our Supreme Court “adopt[ed] the reasoning applied in the majority of
federal circuit courts of appeal[,]” and held that:

“[W]here the defendant’s subjective intent is an element
of the plaintiff’s claim and the defendant has moved for
summary judgment based on a showing of the objective
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reasonableness of his actions, the plaintiff may avoid sum-
mary judgment only by pointing to specific evidence that
the officials’ actions were improperly motivated.”

Corum, 330 N.C. at 774, 413 S.E.2d at 284-85 (quoting Pueblo
Neighborhood Health Ctrs., Inc. v. Losavio, 847 F.2d 642, 649 (10th Cir.
1988) (emphasis in Corum).

B. Stanley’s State Constitutional Claim

[2] Plaintiffs’ complaint alleges that Stanley was terminated “for refus-
ing to make contributions to [defendant’s] re-election campaign and
for failing to volunteer to work in his campaign[,]” in “violat[ion] of the
Constitution of North Carolina, Article I, § § 14 and 36.” Assuming, with-
out deciding, that Stanley produced evidence that he was terminated
for expressing his political views, we hold that his termination did not
violate his rights under the North Carolina Constitution.

“[T]he First Amendment generally bars the firing of public employ-
ees ‘solely for the reason that they were not affiliated with a particular
political party or candidate,” as such firings can impose restraints ‘on
freedoms of belief and association[.]’” Bland v. Roberts, 730 F.3d 368,
374 (4th Cir. 2013) (quoting Knight v. Vernon, 214 F.3d 544, 548 (4th
Cir. 2000) (internal quotation marks omitted), and Elrod v. Burns, 427
U.S. 347, 355, 96 S. Ct. 2673, 49 L. Ed. 2d 547 (1976) (plurality opinion)).
However, “the Supreme Court in Elrod created a narrow exception ‘to
give effect to the democratic process’ by allowing patronage dismissals
of those public employees occupying policymaking positions.” Id. (quot-
ing Jenkins v. Medford, 119 F.3d 1156, 1161 (4th Cir. 1997) (en banc).

In Jenkins we analyzed the First Amendment claims of
several North Carolina sheriff’s deputies who alleged
that the sheriff fired them for failing to support his elec-
tion bid and for supporting other candidates. In so doing,
we considered the political role of a sheriff, the specific
duties performed by sheriff’s deputies, and the relation-
ship between a sheriff and his deputies as it affects the
execution of the sheriff’s policies. . . . [We] concluded “that
in North Carolina, the office of deputy sheriff is that of a
policymaker, and that deputy sheriffs are the alter ego of
the sheriff generally[,]” . . . [and] determined “that such
North Carolina deputy sheriffs may be lawfully terminated
for political reasons under the Elrod-Branti exception to
prohibited political terminations.”
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Bland, 730 F.3d at 376 (quoting Jenkins, 119 F.3d at 1164). “In [Jenkins]
the majority explained that it was the deputies’ role as sworn law
enforcement officers that was dispositive[.]” Bland at 377.

The reasoning of Jenkins and Bland was adopted by this Court
in Carter v. Marion, 183 N.C. App. 449, 645 S.E.2d 129 (2007), review
denied, appeal dismissed, 362 N.C. 175, 6568 S.E.2d 271 (2008). The
plaintiffs in Carter were former deputy clerks of court who claimed
that they had been terminated from their employment for political rea-
sons, in violation of their rights to free speech under the North Carolina
Constitution. On appeal, we discussed the holdings of the United States
Supreme Court in Elrod, and in Branti v. Finkel, 445 U.S. 507, 100
S. Ct. 1287, 63 L. Ed. 2d 574 (1980), which held that public employees
could be discharged “for not being supporters of the political party in
power” if “party affiliation is an appropriate requirement for the position
involved.” Carter, 183 N.C. App. at 453, 645 S.E.2d at 131. The Carter
opinion also discussed the holding of Jenkins that “deputies actually
sworn to engage in law enforcement activities on behalf of the sher-
iff” could be lawfully terminated for political reasons, and noted that
Jenkins based its holding on the facts that:

[D]eputy sheriffs (1) implement the sheriff’s policies; (2)
are likely part of the sheriff’s core group of advisors; (3)
exercise significant discretion; (4) foster public confi-
dence in law enforcement; (5) are expected to provide the
sheriff with truthful and accurate information; and (6) are
general agents of the sheriff, and the sheriff is civilly liable
for the acts of his deputy.

Carter at 454, 664 S.E.2d at 131 (citing Jenkins at 1162-63). Utilizing
the analysis of Jenkins and Knight, Carter held that “political affiliation
is an appropriate requirement for deputy clerks of superior court.” Id.
In sum:

Government employees generally are protected from ter-
mination because of their political viewpoints. But this
Court and various federal appeals courts repeatedly have
held that deputy sheriffs and deputy clerks of court may be
fired for political reasons such as supporting their elected
boss’s opponents during an election.

Sims-Campbell, __ N.C. App. at __, __ S.E.2d at __ (citing Carter,
Jenkins, Upton v. Thompson, 930 F.2d 1209 (7th Cir. 1991), and Terry
v. Cook, 866 F.2d 373 (11th Cir. 1989)).
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In the instant case, it is undisputed that Stanley, as a deputy sheriff,
was a sworn law enforcement officer. Plaintiffs argue that, to determine
whether Stanley could be terminated for political reasons, we must ana-
lyze his customary duties as an individual to assess whether he enjoyed
a “policymaking” position. However, the holdings in both Jenkins and
Carter were based on the nature of the plaintiff’s position, rather than
on an analysis of the degree to which the individual’s employer con-
sulted him or her on policy matters. Carter is controlling on the issue
of whether Stanley could lawfully be fired based on political consider-
ations, and we hold that his termination did not violate his free speech
rights under the North Carolina Constitution.

C. McLaughlin’s State Constitutional Claim

[3] Plaintiffs’ complaint alleges that McLaughlin was terminated “for
refusing to make contributions to [defendant’s] re-election campaign
and for failing to volunteer to work in his campaign[,]” and “because
of his Republican beliefs.” Unlike Stanley, McLaughlin was not a sworn
law enforcement officer. Given that Carter held that deputy clerks of
court might lawfully be fired based on political considerations, this is
not necessarily dispositive. However, defendants’ appellee brief takes
the position that, “[a]s McLaughlin was a detention officer, his wrongful
discharge claim does not fail as a matter of law.” In light of defendants’
concession on this issue, we assume, without deciding, that McLaughlin
could not lawfully be terminated for his exercise of his right to free
speech. We conclude, however, that even assuming, arguendo, that
McLaughlin produced evidence to support his claim that his termination
was based on his political preferences, he failed to offer evidence that
he would not have been fired for violations of sheriff’s department rules,
regardless of his political affiliation.

McLaughlin’s argument that he was fired in violation of his right to
free speech is based on the following circumstances: (1) McLaughlin
received favorable performance reviews for several years before he was
terminated; (2) over a year before the election, McLaughlin received the
letter sent to over 1000 sheriff’s department employees, in which defen-
dant announced his candidacy and solicited donations; (3) McLaughlin
was a supporter of defendant’s opponent and did not contribute to
defendant’s campaign; and (4) McLaughlin was told by Sergeant Nesbitt
prior to the election that he would be fired if defendant won reelection.2

2. In response to defendant’s challenge to our consideration of the statement by
Sergeant Nesbitt as hearsay, McLaughlin argues that “[c]learly [defendant] cannot raise this
for the first time on appeal.” We agree. See Gilreath v. N.C. Dept. of Health & Human Servs.,
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On the other hand, defendants note that McLaughlin admitted in
his deposition that his belief that defendant knew he was a Republican
was “speculation,” and that defendant testified that he did not know
the identities of the contributors to his campaign and did not know what
McLaughlin’s political affiliation was. We agree with defendants
that McLaughlin produced little evidence that “protected activity was
a substantial or motivating factor” in defendant’s decision to terminate
him. However, we do not need to reach a definitive conclusion on this
issue, given McLaughlin’s failure to produce evidence to rebut defen-
dant’s showing that McLaughlin was fired for failure to comply with
Sheriff’s Department rules and policies.

“e

[W]here the defendant’s subjective intent is an element of the
plaintiff’s claim and the defendant has moved for summary judgment
based on a showing of the objective reasonableness of his actions, the
plaintiff may avoid summary judgment only by pointing to specific evi-
dence that the officials’ actions were improperly motivated.” Mere con-
clusory assertions of discriminatory intent embodied in affidavits or
deposition testimony are not sufficient to avert summary judgment.”
Morrison-Tiffin v. Hampton, 117 N.C. App. 494, 501 451 S.E.2d 650, 655-
56 (1995) (quoting Pueblo Neighborhood, 847 F.2d at 649. We conclude
that McLaughlin has failed to produce any evidence to rebut defendants’
substantial showing that he was fired for failure to comply with Sheriff’s
Department rules.

Defendants’ Exhibit 2, a memorandum detailing the basis of
McLaughlin’s termination, states that McLaughlin had been fired for
unsatisfactory performance, described as follows:

[1.] On November 19th and 20th [2009], D/O McLaughlin
failed to follow policy and procedures while assigned to
the youthful offender pod. Several things were observed
by his supervisors and captured on [v]ideo while conduct-
ing their wellness checks.

[2.] No crossover roll call conducted during feeding
time.

[3.] Youthful offender distributing food trays to the
entire pod with no supervision.

177 N.C. App. 499, 629 S.E.2d 293, (2006) (on appeal from entry of summary judgment,
plaintiff could not challenge the trial court’s refusal to strike paragraphs from an affidavit
where she failed to obtain a ruling on the issue from the trial court).
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[4.] Video clips displayed D/O McLaughlin not conduct-
ing his pod tours, falsely entered Pod tours in OMS.

[6.] No shakedowns were conducted.

[6.] Allowed a youthful offender to push his pod tour
buttons as he remained at the podium.

[7.] Allowed youthful offenders to come out of their cells
to watch TV when they should have been locked down.

[8.] No pre-pod inspection or orientation conducted
[and] seen beating on the podium.

[9.] He is seen throwing the Pod Orientation paperwork
on the floor, and pushes the youthful offender’s white
cards off the podium then allows one of them to retrieve
them off the floor.

[10.] D/O McLaughlin had a discussion with his Sergeant
on October 14th where policy and procedures were
discussed.

[11.] On November 30th, during McLaughlin’s interview
with OPC he admitted to not following policy and proce-
dures, allowing a youthful offender to feed the Pod, push
his tour buttons, failing to conduct pod tours, shakedowns,
and falsifying his log entries in OMS.

[12.] Detention Officer Ivan McLaughlin’s actions were
not in keeping with the highest standards of conduct
as required by employees of the Mecklenburg County
Sheriff’s Office.

On appeal, McLaughlin asserts that some of these violations
occurred during a 30 minute visit from his supervisors and that they
“cornered” him so that he “would have to answer their questions,” and
then based his termination upon his failure to follow procedures during
their visit. However, he does not dispute the factual accuracy of defen-
dants’ Exhibit 2, which specifies that violations occurred on both 19 and
20 November, that violations were observed on videotape, and that he
admitted in his pre-termination interview that he had violated required
rules and policies.? In addition, McLaughlin admitted in his sworn

3. Plaintiffs argue on appeal that we should not consider the contents of
McLaughlin’s interview because it was “not certified” or transcribed by a court reporter,
and because McLaughlin was not under oath during the interview. As discussed in regards
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deposition that he had violated Sheriff’s Department rules, including
falsifying a record. McLaughlin also admitted in his deposition that he
had no information that Sheriff Bailey knew that he supported Bailey’s
opponent, and that his opinions on this issue were “speculation.” As
discussed above, where the “defendant has moved for summary judg-
ment based on a showing of the objective reasonableness of his actions,
the plaintiff may avoid summary judgment only by pointing to specific
evidence that the officials’ actions were improperly motivated.” Corum
at 774, 413 S.E.2d at 284-85 (citation omitted). We hold that McLaughlin
has failed to produce such evidence or to demonstrate that he would not
have been fired “but for” his political beliefs.

V. Conclusion

For the reasons discussed above, we conclude that the trial court
did not err by granting summary judgment in favor of defendants. Having
reached this conclusion, we do not reach the parties’ arguments on sov-
ereign immunity. The trial court’s order is

AFFIRMED.
Judge STEPHENS concurs.

Judge GEER concurs in part and dissents in part.
GEER Judge, concurring in part and dissenting in part.

I respectfully dissent in part from the majority opinion’s conclu-
sion that N.C. Gen. Stat. § 153A-99 (2013) does not cover employees of a
county sheriff’s office and, therefore, plaintiffs are not entitled to pursue
a claim for wrongful discharge in violation of public policy based on that
statute. I would hold that since the Mecklenburg County Sheriff’s Office
is funded by Mecklenburg County, both plaintiffs have properly asserted
claims for wrongful discharge in violation of public policy based on N.C.
Gen. Stat. § 153A-99. Because a wrongful discharge claim is an adequate
alternative remedy, I would not address the state constitutional claim. I
do, however, concur in the majority opinion’s analysis of both plaintiffs’
constitutional claims.

to Sergeant Nesbitt’s statement, plaintiffs failed to challenge the interview at the trial level
and cannot raise the issue for the first time on appeal. Moreover, plaintiff does not chal-
lenge defendants’ Exhibit 2, which states that McLaughlin admitted to rules violations
during his interview.
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With respect to the issue whether plaintiffs submitted sufficient evi-
dence of wrongful discharge in violation of public policy, I would hold
consistent with the majority opinion’s analysis of plaintiff McLaughlin’s
constitutional claim, that McLaughlin has failed to present sufficient evi-
dence to give rise to a genuine issue of material fact with respect to
the wrongful discharge claim. The majority was not, however, required
to address the sufficiency of plaintiff Stanley’s evidence of political dis-
crimination. I would hold that Stanley’s evidence is sufficient to warrant
reversal of the trial court’s order granting summary judgment.

As the majority notes, the pivotal question is whether a sheriff’s
deputy is considered a “county employee” for purposes of N.C. Gen.
Stat. § 1563A-99. N.C. Gen. Stat. § 153A-99(b)(1) specifically defines
“county employee” and “employee” for purposes of the statute: “ ‘County
employee’ or ‘employee’ means any person employed by a county or any
department or program thereof that is supported, in whole or in part, by
county funds[.]” The majority opinion, in construing the phrase “county
employee” in accordance with the common law, overlooks established
principles of statutory construction.

As our Supreme Court has explained:

Where, however, the statute, itself, contains a definition
of a word used therein, that definition controls, however
contrary to the ordinary meaning of the word it may be.
The courts must construe the statute as if that definition
had been used in lieu of the word in question. If the
words of the definition, itself, are ambiguous, they must
be construed pursuant to the general rules of statutory
construction. . . .

In re Clayton-Marcus Co., 286 N.C. 215, 219-20, 210 S.E.2d 199, 203
(1974) (internal citation omitted). See also Institutional Food House,
Inc. v. Coble, 289 N.C. 123, 135-36, 221 S.E.2d 297, 305 (1976) (accord).

In accordance with statutory construction principles, this Court
has previously refused to incorporate common law definitions when the
statute itself contains a definition. See, e.g., Campos-Brizuela v. Rocha
Masonry, L.L.C., 216 N.C. App. 208, 219-20, 716 S.E.2d 427, 436 (2011)
(“[W]e conclude that the broad statutory definition of ‘employee’ con-
tained in N.C. Gen. Stat. § 97-2(2) renders it unnecessary for us to finely
parse the common law distinctions between disclosed, unidentified, and
undisclosed principals as applied to this case.”); Baker v. Rushing, 104
N.C. App. 240, 248, 409 S.E.2d 108, 113 (1991) (“This broad, statutory
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definition of landlord makes irrelevant in determining the liability of
an agent the common law distinction between disclosed and undis-
closed principals.”).

Here, N.C. Gen. Stat. § 1563A-99(b)(1) contains a specific definition
of “county employee” and “employee.” Under controlling Supreme Court
authority, the role of this Court is to apply the General Assembly’s actual
definition. In the event that definition is deemed ambiguous, this Court
is required to apply statutory construction principles in determining the
General Assembly’s intent in adopting that definition. I have found no
authority supporting the majority’s approach of essentially assuming
that the General Assembly, although including a specific definition, actu-
ally intended simply to adopt the common law definition.

Indeed, the majority’s incorporation of the common law definition
overlooks an obvious question: Why would the General Assembly need
to include a definition of “county employee” if it intended that phrase
to refer only to county employees as defined by the common law or
employees undisputedly employed by the county under current law?
In construing statutes, “we presume that the legislature acted with full
knowledge of prior and existing law and its construction by the courts.”
State ex rel. Cobey v. Simpson, 333 N.C. 81, 90, 423 S.E.2d 759, 763
(1992). Consequently, in the absence of a specific statutory definition of
“county employee,” we would have construed that phrase in accordance
with prior opinions of our courts. Yet, here, because there is a statu-
tory definition, the question before this Court is not whether sheriff’s
department employees are “county employees” under prior case law, but
rather what did the General Assembly intend when it enacted N.C. Gen.
Stat. § 1563A-99(b)(1)?

N.C. Gen. Stat. § 1563A-99(b)(1) defines a “county employee” as an
individual either (1) “employed by a county” or (2) employed by “any
department or program thereof that is supported, in whole or in part,
by county funds.” The majority opinion does not seriously address what
the General Assembly intended when it referred to employees of “any
department or program thereof that is supported, in whole or in part, by
county funds.” Id.

As North Carolina’s constitution establishes, a sheriff’s depart-
ment is a county sheriff’s department. See N.C. Const. art. VII, § 2
(“In each county a Sheriff shall be elected by the qualified voters thereof
...."). Because a county sheriff’s department is also funded in whole or
in part by county funds, it arguably is a department of the county sup-
ported by county funds. See N.C. Gen. Stat. § 1563A-149(c)(18) (2013)
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(authorizing property taxes levied by counties to be used to “provide
for the operation of the office of the sheriff of the county”); N.C. Gen.
Stat. § 1563A-103(2) (2013) (providing that “at least two deputies . . .
shall be reasonably compensated by the county”). Thus, N.C. Gen. Stat.
§ 1563A-99(b)(1) can reasonably be construed as encompassing employ-
ees of a sheriff’s department.

“Statutory language is ambiguous if it is fairly susceptible of two or
more meanings.” Purcell v. Friday Staffing, ___ N.C. App. __, , 761
S.E.2d 694, 698 (2014) (internal quotation marks omitted). When, as here,
“‘a statute is ambiguous, judicial construction must be used to ascertain
the legislative will.” ” State v. Beck, 359 N.C. 611, 614, 614 S.E.2d 274, 277
(2005) (emphasis added) (quoting Burgess v. Your House of Raleigh,
Inc., 326 N.C. 205, 209, 388 S.E.2d 134, 136-37 (1990)). Therefore, in
deciding what the General Assembly in fact intended when it included
within the definition of “county employee” employees of “any depart-
ment or program thereof that is supported, in whole or in part, by county
funds,” N.C. Gen. Stat. § 1563A-99(b)(1), the majority should have applied
statutory construction principles rather than just invoking the common
law and holding that the statutory definition is synonymous with the
common law at least with respect to sheriff’s department employees.

In my view, the majority opinion fails to give any separate meaning
to the clause “any department or program thereof that is supported, in
whole or in part, by county funds.” Id. Yet, it is a basic principle of statu-
tory construction that

“[i]f possible, a statute must be interpreted so as to give
meaning to all its provisions.” State v. Buckner, 351 N.C.
401, 408, 527 S.E.2d 307, 311 (2000) (citing State v. Bates,
348 N.C. 29, 35, 497 S.E.2d 276, 279 (1998)). “ ‘[S]lignifi-
cance and effect should, if possible, . . . be accorded every
part of the act, including every section, paragraph, sen-
tence or clause, phrase, and word.” ” Hall v. Simmons,
329 N.C. 779, 784, 407 S.E.2d 816, 818 (1991) (quoting State
v. Williams, 286 N.C. 422, 432, 212 S.E.2d 113, 120 (1975)).

Brown v. N.C. Dep’t of Env’t & Natural Res., 212 N.C. App. 337, 346-47,
714 S.E.2d 154, 161 (2011). See also In re K.L., 196 N.C. App. 272, 280,
674 S.E.2d 789, 794 (2009) (“It is, however, well established that [w]hen
interpreting a statutory provision, [t]he legislature is presumed to have
intended a purpose for each sentence and word in a particular statute,
and a statute is not to be construed in a way which makes any portion of
it ineffective or redundant.” (internal quotation marks omitted)).
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In other words, because N.C. Gen. Stat. § 1563A-99(b)(1) refers to
both individuals “employed by a county” and individuals employed by
“any department or program thereof that is supported, in whole or in
part, by county funds,” the General Assembly must have intended that
the second clause cover people who do not otherwise fall within the
clause “employed by a county.” If the statute is construed, as the majority
opinion does, to cover only individuals actually “employed by a county,”
id., then the second clause is rendered meaningless -- a construction
that is impermissible.

The question becomes: what departments or programs exist that
are in some fashion part of the county and are supported at least par-
tially by county funds, but whose employees are not otherwise con-
sidered as being employed by the county? I believe that Chapter 1563A
itself answers that question. Article 5 of Chapter 153A covers the
“Administration” of Counties. N.C. Gen. Stat. § 153A-99 appears in Part
4 (entitled “Personnel”) of Article 5. Part 5 of Article 5 addresses “Board
of Commissioners and Other Officers, Boards, Departments, and
Agencies of the County.” (Emphasis added.) The titles of Part 4 and Part
5 were included in the original session law enacting Chapter 153A. See
1973 N.C. Sess. Laws ch. 822, pp. 1246, 1248. These titles, therefore, are
evidence of the General Assembly’s intent. See State v. Fowler, 197 N.C.
App. 1, 6, 676 S.E.2d 523, 532 (2009) (“[W]hile ‘the caption [of a statute]
will not be permitted to control when the meaning of the text is clear,’
‘(w]here the meaning of a statute is doubtful, its title may be called in aid
of construction.” ” (quoting Dunn v. Dunn, 199 N.C. 535, 536, 155 S.E.
165, 166 (1930))).

Within Part 5 appears N.C. Gen. Stat. § 153A-103, which was also
included in the 1973 Session Law and is titled: “Number of employees
in offices of sheriff and register of deeds.” The statute specifies that
the Board of County Commissioners may fix the number of salaried
employees in the offices of the sheriff and the register of deeds subject
to certain limitations. Id. Since Part 5 addresses not only the Board of
County Commissioners, but also “Other Officers, Boards, Departments,
and Agencies of the County,” I believe that § 1563A-103 indicates the
General Assembly’s intent that sheriff’s departments be considered, for
purposes of Chapter 1563A, as “Other . . . Departments[] and Agencies of
the County.”

Moreover, while N.C. Gen. Stat. § 1563A-103(1) specifies that the
sheriff has “the exclusive right to hire, discharge, and supervise
the employees in his office,” the statute also specifies that the county
fixes the number of sheriff’s department salaried employees and pays
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their compensation. Given that the General Assembly has, in N.C. Gen.
Stat. § 153A-99(b)(1), chosen to define a “county employee” in terms of
who pays for the employee’s department or program -- rather than who
hires, fires, or supervises the employee - I believe, contrary to the major-
ity opinion, that N.C. Gen. Stat. § 153A-103 in fact supports the conclu-
sion that the General Assembly intended that sheriff’s departments fall
within the scope of N.C. Gen. Stat. § 153A-99(b)(1). For that reason, I
also find cases relied upon by the majority - deciding whether a sheriff’s
department employee is a county employee for purposes of respondeat
superior - unhelpful in addressing the General Assembly’s intent in N.C.
Gen. Stat. § 1563A-99. Those cases focus entirely on identifying who has
the authority to control the actions of the deputy sheriffs - a different
test than the one specified in N.C. Gen. Stat. § 153A-99(b)(1).

Moreover, the view that a sheriff’s department is an office or depart-
ment of the county is, contrary to the majority opinion’s assumption,
consistent with well-established and controlling law of the Supreme
Court. In Southern Ry. Co. v. Mecklenburg Cnty., 231 N.C. 148, 151, 56
S.E.2d 438, 440 (1949), the Supreme Court explained:

One of the primary duties of the county, acting
through its public officers, is to secure the public safety
by enforcing the law, maintaining order, preventing crime,
apprehending criminals, and protecting its citizens in their
person and property. This is an indispensable function of
county government which the county officials have no
right to disregard and no authority to abandon.

The sheriff is the chief law enforcement officer of
the county.

(Emphasis added.) This portion of Southern Railway has more recently
been relied upon by the Supreme Court in emphasizing the importance
of county lines for redistricting purposes. Stephenson v. Bartlett, 355
N.C. 354, 365, 562 S.E.2d 377, 386 (2002). This Court has also held that
this holding of Southern Railway is controlling authority. See Boyd
v. Robeson Cnty., 169 N.C. App. 460,477,621 S.E.2d 1, 12 (2005) (holding
that “[w]e are bound by Southern Railway” when concluding that office
of North Carolina sheriff is a “person” under § 1983).

When N.C. Gen. Stat. § 1563A-99(b)(1) (emphasis added) refers to a
“department or program thereof that is supported, in whole or in part,
by county funds,” I can conceive of no other interpretation of “thereof”
than “of the county.” Further, our legislature has chosen in Chapter 153A
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to require that the county fully fund the county sheriff’s department,
which is the county’s means, consistent with its duties under Southern
Railway, to provide for the public safety of its citizens. Under Chapter
153A and controlling Supreme Court authority, a sheriff is an officer of
the county, his department is a department of the county, and, I would
hold, it is encompassed within N.C. Gen. Stat. § 153A-99(b)(1).

A review of other statutes addressing the office of the sheriff fur-
ther indicates that, as a matter of legislation, the General Assembly has
chosen to given counties significant control over the office of the sheriff
even though the sheriff remains a constitutionally-established, separate
local government officer. The Fourth Circuit Court of Appeals has suc-
cinctly explained:

[The defendant sheriff] ignores, however, a series
of indicia suggesting substantial county control of sher-
iffs. Residents of a county elect their sheriff. N.C. Const.
art. VII, § 2; N.C. Gen. Stat. § 162-1. The Board of County
Commissioners determines the number of salaried
employees in the sheriff’s office. § 1563A-103. The county
sets and pays the salaries of a sheriff and his deputies
and the county determines and pays the overall budget.
§§ 1563A-103, 153A-149. If a vacancy arises in the position
of sheriff, either by resignation or removal, the Board of
County Commissioners appoints a new sheriff for the
remainder of the sheriff’s term. § 162-5. A petition for
removal of a sheriff is prosecuted by the county attor-
ney, § 128-17, before a judge of the Superior Court in the
county where the sheriff resides. § 128-16. If a sheriff
resigns, he forwards his resignation to the county com-
missioners. § 162-3. Sheriffs must also furnish a bond to
the county commissioners, with the amount of the bond
set by the commissioners. § 162-8.

Therefore, county government controls many sig-
nificant aspects of North Carolina sheriffs’ employment.
County residents hire the sheriff (through election), the
county government sets their pay, the county provides for
the number of deputies, and the county attorney is the
official with the power to move to dismiss the sheriff.

Haxrter v. Vernon, 101 F.3d 334, 340-41 (4th Cir. 1996) (internal footnote
omitted). See also id. at 341 (“Sheriffs have been considered county offi-
cers from the creation of that office in England.”).



IN THE COURT OF APPEALS 185

McLAUGHLIN v. BAILEY
[240 N.C. App. 159 (2015)]

Moreover, the majority opinion’s analysis cannot be reconciled
with the “ ‘fundamental rule of statutory construction that statutes in
pari materia, and all parts thereof, should be construed together and
compared with each other.” ” Martin v. N.C. Dep’t of Health & Human
Servs., 194 N.C. App. 716, 719, 670 S.E.2d 629, 632 (2009) (quoting
Redevelopment Comm™n v. Sec. Nat’l Bank, 252 N.C. 595, 610, 114 S.E.2d
688, 698 (1960)). “Statutory provisions must be read in context: Parts of
the same statute dealing with the same subject matter must be consid-
ered and interpreted as a whole. Statutes dealing with the same subject
matter must be construed in pari materia, as together constituting one
law, and harmonized to give effect to each.” In re Proposed Assessments
v. Jefferson-Pilot Life Ins. Co., 161 N.C. App. 558, 560, 589 S.E.2d 179,
181 (2003) (internal citation and quotation marks omitted). Further,
“ ‘[i]nterpretations that would create a conflict between two or more
statutes are to be avoided, and statutes should be reconciled with each
other whenever possible.”” Barnes v. Erie Ins. Exch., 156 N.C. App. 270,
278, 576 S.E.2d 681, 686 (2003) (quoting Velez v. Dick Keffer Pontiac-
GMC Truck, Inc., 144 N.C. App. 589, 593, 551 S.E.2d 873, 876 (2001)).

The majority opinion’s holding means that no portion of N.C. Gen.
Stat. § 1563A-99 applies to employees of sheriff’'s departments. However,
N.C. Gen. Stat. § 1563A-99(e) provides that “[nJo employee may use
county funds, supplies, or equipment for partisan purposes, or for politi-
cal purposes except where such political uses are otherwise permitted
by law.” Consequently, the majority opinion leads to the result that this
provision does not apply to sheriffs and their employees even though the
sheriff’s department’s funding, supplies, and equipment come from
the county.

Perhaps even more significantly, the majority’s holding also places
N.C. Gen. Stat. § 153A-99 in conflict with other provisions of Chapter
153A in which “county employee” and “employee” have been deter-
mined to include employees of the sheriff’s department. N.C. Gen. Stat.
§ 153A-92(a) (2013) specifies that “the board of commissioners shall fix or
approve the schedule of pay, expense allowances, and other compensa-
tion of all county officers and employees, whether elected or appointed,
and may adopt position classification plans.” (Emphasis added.) N.C.
Gen. Stat. § 1563A-92(d) authorizes a county to “purchase life insurance
or health insurance or both for the benefit of all or any class of county
officers and employees as a part of their compensation. A county may
provide other fringe benefits for county officers and employees.” These
provisions - although addressing “county officers and employees”
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-- cover employees of the sheriff’s department. See Hubbard v. Cnty.
of Cumberland, 143 N.C. App. 149, 154, 544 S.E.2d 587, 591 (2001)
(upholding denial of county’s motion for summary judgment). Indeed,
in Hubbard, this Court upheld the trial court’s dismissal of the plaintiff’s
compensation-based claims against the sheriff on the grounds that it is
not the sheriff’s responsibility to fund the sheriff’s department but that
of the county, and “[n]or does the Sheriff administer the funds.” Id.

Further, N.C. Gen. Stat. § 153A-97 (2013) provides that “[a] county
may, pursuant to G.S. 160A-167, provide for the defense of: (1) Any
county officer or employee, including the county board of elections or
any county election official.” N.C. Gen. Stat. § 160A-167(a) (2013) pro-
vides that the defense may be provided “by purchasing insurance which
requires that the insurer provide the defense.”

N.C. Gen. Stat. § 153A-435(a) (2013) also specifies:

A county may contract to insure itself and any of its
officers, agents, or employees against liability for wrong-
ful death or negligent or intentional damage to person or
property or against absolute liability for damage to person
or property caused by an act or omission of the county or
of any of its officers, agents, or employees when acting
within the scope of their authority and the course of their
employment. The board of commissioners shall determine
what liabilities and what officers, agents, and employees
shall be covered by any insurance purchased pursuant to
this subsection.

Purchase of insurance pursuant to this subsection
waives the county’s governmental immunity, to the
extent of insurance coverage, for any act or omisSsion
occurring in the exercise of a governmental function. . . .
By entering into an insurance contract with the county, an
insurer waives any defense based upon the governmental
immunity of the county.

(Emphasis added.)

It is well established that sheriffs and their employees fall within
these provisions:

Our Legislature has prescribed two ways for a sheriff
to be sued in his official capacity, thus waiving sovereign
immunity. First, under section 58-76-5, a plaintiff may sue
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a sheriff and the surety on his official bond for acts of neg-
ligence in the performance of official duties. . . .

Second, a sheriff may be sued in his official capac-
ity under section 153A-435. Section 153A-435 permits a
county to purchase liability insurance, which includes
participating in a local government risk pool, for negli-
gence caused by an act or omission of the county or any
of its officers, agents, or employees when performing
government functions. The [p]Jurchase of insurance under
this subsection waives the county’s sovereign immunity,
to the extent of insurance coverage . . . .

Muyers v. Bryant, 188 N.C. App. 585, 588, 655 S.E.2d 882, 885 (2008)
(internal citations and quotation marks omitted).

In Cunningham v. Riley, 169 N.C. App. 600, 602, 611 S.E.2d 423, 424
(2005), this Court further recognized that when the county “purchased
insurance covering the acts of the employees of the Mecklenburg County
Sheriff’s Department[,]” then “[a] suit against a sheriff’s deputy in his
official capacity constituted a suit against the county, thus triggering
this insurance coverage.” Moreover, while “[t]he doctrine of sovereign
immunity generally bars recovery in actions against deputy sheriffs sued
in their official capacity[,]” “[a] county may waive sovereign immunity
by purchasing liability insurance, but only to the extent of coverage pro-
vided.” Id. (citing N.C. Gen. Stat. § 153A-435(a) (2004)).

Finally, N.C. Gen. Stat. § 1563A-98 (2013), which addresses the appli-
cation of the Public Records Act to personnel files of county employees
and applicants for county employment has also been held to apply to
sheriffs and their employees. Our Supreme Court has held: “While there
are certainly differences between the office of sheriff and the position of
county manager, which would be material in other contexts, the appli-
cation of section 153A-98 does not turn on such distinctions. The clear
purpose of this statute is to provide some confidentiality to those who
apply to county boards or their agents for positions which those boards
and their agents are authorized to fill. It is in this sense that the statute
uses the terms ‘applicants for employment’ and makes the personnel
files of such applicants subject to its provisions.” Durham Herald Co.
v. Cnty. of Durham, 334 N.C. 677, 679, 435 S.E.2d 317, 319 (1993).

In short, without a specific definition such as that contained in N.C.
Gen. Stat. § 1563A-99(b)(1) - a definition that by its terms encompasses
a sheriff’s department - other provisions of Chapter 153A, including
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provisions within the same Article and Part as N.C. Gen. Stat. § 153A-99,
have been deemed to cover employees of a sheriff’'s department even
though referencing only “county officers” or “county employees.” The
majority opinion provides no rationale for concluding that the General
Assembly intended in these provisions to include sheriffs as county offi-
cers and to bring sheriff’s department employees within the scope of
those provisions, but had a different intent in N.C. Gen. Stat. § 153A-99.

I can conceive of no basis for reaching that conclusion given the
definition actually contained in N.C. Gen. Stat. § 1563A-99(b)(1) and its
focus on funding of departments as opposed to control over personnel
decisions when defining “county employee.” I would, therefore, hold
under longstanding principles of statutory construction that employees
of sheriff’s departments fall within the definition of “county employee”
and “employee” set out in N.C. Gen. Stat. § 1563A-99(b)(1).

Based on this conclusion, I would further hold that plaintiff Stanley
may assert a wrongful discharge claim in violation of the public policy
set out in N.C. Gen. Stat. § 1563A-99. See Vereen v. Holden, 121 N.C. App.
779, 784, 468 S.E.2d 471, 474 (1996) (holding that N.C. Gen. Stat. § 153A-
99 supported claim for wrongful discharge in violation of public policy
when county employee alleged defendants fired him due to his political
affiliation and activities).

Because the majority opinion does not address the sufficiency of
plaintiff Stanley’s evidence to support this claim, I do so briefly. When
the evidence is viewed in the light most favorable to Stanley, as required
on a motion for summary judgment, the evidence shows that Stanley
had, prior to being terminated, an exemplary employment record.
Stanley, a Republican, has also presented evidence from which a jury
could find that Sheriff Bailey, a Democrat, and Stanley’s superior officers
knew of Stanley’s opposition to Sheriff Bailey’s reelection. According
to Stanley’s evidence, Sheriff Bailey sent a letter to employees of the
sheriff’s department, including Stanley, soliciting contributions for his
campaign. Stanley was also approached by superior officers and asked
to purchase tickets to fundraisers. When Stanley refused, one of the offi-
cers commented: “You know who signs your checks.”

Stanley presented further evidence that on 30 November 2010,
shortly after Sheriff Bailey won reelection, Stanley was handed a let-
ter of termination by Captain/Major Pummell. When Stanley asked him
what the reason was for the termination, Pummell simply turned around
and walked away. Subsequent to Stanley’s termination, two incident
reports were submitted accusing Stanley of having been responsible for
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aroll call disruption by loudly making a comment complaining about the
lack of raises and talking about Sheriff Bailey’s opponent being elected.
One report stated that the incident occurred between 25 and 29 October
2010 while the other report did not indicate the date of the incident. The
first report was signed off on by a sergeant on the day of Stanley’s termi-
nation, while the second report was not signed off on until 6 December
2010. Stanley asserted in an affidavit that both reports were false.

Sheriff Bailey submitted evidence indicating that he fired Stanley for
being disruptive -- he claimed that Stanley had disrupted the workplace
by campaigning for Sheriff Bailey’s opponent. The Sheriff submitted
testimony from another employee about Stanley being disruptive one
morning during roll call and that other employees had indicated that
Stanley talked about how much better the Sheriff’s Office would be once
Sheriff Bailey’s opponent got elected.

Stanley presented evidence that he had heard from two sergeants
that someone else had, shortly before the election, made a comment
about things changing when Sheriff Bailey’s opponent was elected. One
of the sergeants asked Stanley whether he had made the comment.
When Stanley explained that he was out sick the day the comment was
made, the other sergeant confirmed that Stanley had in fact been out on
the day of the comment.

Given Stanley’s evidence of his employment record, the sheriff’s
soliciting contributions from sheriff’s department employees, the sher-
iff’s having knowledge of Stanley’s political support for the sheriff’s
opponent, and the sheriff’s claim that Stanley was fired for a politically-
motivated disruptive comment, together with Stanley’s evidence that he
did not make the disruptive comment, I would hold that Stanley has pre-
sented sufficient evidence to give rise to a genuine issue of material fact
regarding whether Stanley’s employment was terminated for a reason
in violation of public policy. See, e.g., Knight v. Vernon, 214 F.3d 544,
552 (4th Cir. 2000) (holding that plaintiff submitted sufficient evidence
that her firing was politically motivated when sheriff asked plaintiff for
political loyalty, sheriff’s top officers solicited employees for campaign
contributions, sheriff accused plaintiff of supporting his opponent, and
reason given for termination could be found by jury to be pretext); Jenks
v. City of Greensboro, 495 F. Supp. 2d 524, 529 (M.D.N.C. 2007) (explain-
ing that plaintiff may establish pretext by showing employer’s reliance
on false or biased report caused adverse employment action); Jones
v. Cargill, Inc., 490 F. Supp. 2d 994, 1006 (N.D. Iowa 2007) (“When the
facts are viewed in the light most favorable to Plaintiff, a jury could
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find that this prior ‘record’ was a sham, insofar as Plaintiff was falsely
accused of staging the incident because he had repeatedly complained
about racial discrimination and harassment.”)

I would, therefore, reverse the trial court’s grant of summary judg-
ment as to Stanley’s wrongful discharge claim. I agree, however, that
we should affirm the entry of judgment on plaintiff McLaughlin’s claims.

TONYA M. PRICE, PLAINTIFF
v.

ROBERT CALDER, JR., DEFENDANT

No. COA14-832
Filed 7 April 2015

Immunity—judicial immunity—appointment of attorney as com-
missioner overseeing partition of property—quasi-judicial
official

The trial court did not err by dismissing plaintiff’'s complaint on
the grounds that defendant real estate attorney had judicial immu-
nity when he was carrying out a partition by sale ordered by the trial
court. Defendant, appointed as a commissioner by a clerk of supe-
rior court to oversee the partition of property held by co-tenants,
was acting within the scope of his duties as a quasi-judicial official.
Thus, his actions were covered by the rule of judicial immunity.

Appeal by plaintiff from order entered 12 June 2014 by Judge Phyllis
M. Gorham in New Hanover County Superior Court. Heard in the Court
of Appeals 3 December 2014.

Randolph M. James for plaintiff-appellant.

Cranfill Sumner & Hartzog, LLP, by Patrick M. Mincey and Kara
0. Gansmann, for defendant-appellee.

BRYANT, Judge.

Because defendant—appointed as a commissioner by a Clerk of
Superior Court to oversee the partition of property held by co-tenants—
was acting within the scope of his duties as a quasi-judicial official, his
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actions were covered by the rule of judicial immunity. Accordingly, we
affirm the dismissal of the complaint.

On 29 April 2014, plaintiff Tonya M. Price filed a complaint against
defendant Robert Calder, Jr., a real estate attorney, for his conduct while
serving as a commissioner over a partition by sale of property jointly
owned by plaintiff and her co-tenant, Robert M. Hesch.

Prior to the partition by sale ordered in Hesch v. Price, 09-SP-0401,
plaintiff had retained defendant as a real estate attorney in at least one
real estate transaction. In her complaint, plaintiff alleged that in 2007,
she and co-tenant Hesch—with whom she was romantically involved—
sold real property in New Hanover County for $533,000.00. In that trans-
action, defendant acted on behalf of plaintiff and Hesch.

Plaintiff and Hesch also held other properties as joint tenants
with right of survivorship, including property located at 314, 316, and
414 Loder Avenue, Wilmington (the Loder Avenue properties). Plaintiff
alleged that Hesch rented the property located at 414 Loder Avenue to a
realtor, Jeffery Terry, without accounting to plaintiff for the rent paid by
Terry. In addition to being a realtor who had previously listed the prop-
erty at 414 Loder Avenue for sale, Terry was also Hesch’s personal friend.

In a letter to the Wilmington Regional Association of Realtors dated
10 September 2009, plaintiff stated that Terry was residing at the prop-
erty plaintiff owned jointly with Hesch, that Terry removed a jet-ski lift
(aprocedure subjecting the property owners to a fine of up to $10,000.00
if performed without a permit), removed plaintiff’s personal belongings
from the residence, blocked a boat slip plaintiff had rented out in a com-
mercial venture, had “run up” maintenance fees to be split between the
property owners, and was living rent free.

To represent him in proceedings before the Association of Realtors,
Terry retained defendant. In her complaint, plaintiff alleged that during
the course of his representation of Terry, defendant acted adversely to
plaintiff’s interests. Plaintiff also alleged that in the course of the pro-
ceedings before the Association of Realtors, defendant expressed the
opinion that the Loder Avenue properties jointly owned by plaintiff and
Hesch should be partitioned. Shortly, thereafter, defendant accepted an
appointment by the New Hanover County Clerk of Superior Court as
commissioner over the partition of all the Loder Avenue properties.

Plaintiff alleged that she sought an in-kind partition of the Loder
Avenue properties as opposed to a partition by sale, but defendant
“endorsed” Hesch’s desire to partition the property by sale. Plaintiff
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alleged that because of prior dealings, defendant was aware that Hesch
had sufficient resources to acquire plaintiff’s interest in the Loder
Avenue properties. Plaintiff alleged that due to defendant’s knowledge
of the inequitable financial footing between plaintiff and Hesch, defen-
dant should have known that “the Clerk’s Order denying a partition in-
kind and instead ordering a sale of plaintiff and Robert Hesch’s property
was improper. . ..”

Plaintiff asserted that as a commissioner appointed by the New
Hanover Clerk of Superior Court, defendant owed a fiduciary duty to
herself and Hesch, including, an obligation to divide rents collected
from Terry between them and maximize the recovery from the sale of
the Loder Avenue properties. Plaintiff alleged that as a result of defen-
dant’s breach of fiduciary duty during the partition by sale, Hesch and
his mother! were able to acquire all properties previously held jointly by
plaintiff and Hesch, while plaintiff received no money for her interest in
the Loder Avenue properties.

Plaintiff sought compensatory and punitive damages against defen-
dant for amounts in excess of $10,000.00. Defendant answered plaintiff’s
complaint listing seventeen defenses including judicial immunity.

Following a hearing on the matter in New Hanover County Superior
Court before the Honorable Phyllis M. Gorham, Judge presiding, the trial
court issued a 12 June 2014 order dismissing plaintiff’s complaint pursu-
ant to Rule 12(b)(6) on the basis that “[d]efendant was acting as a judi-
cial official and, thus, had judicial immunity.” Plaintiff appeals.

Plaintiff argues that the trial court erred in dismissing her complaint
on the grounds that defendant had judicial immunity. Plaintiff contends
that defendant was not acting as a judicial official and, thus, had no judi-
cial immunity. We disagree.

“It is well established that ‘a judge of a court of this State is not
subject to civil action for errors committed in the discharge of his offi-
cial duties.” ” Sharp v. Gulley, 120 N.C. App. 878, 880, 463 S.E.2d 577,
578 (1995) (quoting Fuquay Springs v. Rowland, 239 N.C. 299, 300, 79
S.E.2d 774, 776 (1954)) (affirming the dismissal of the plaintiff’s action
against a court-appointed referee in an underlying equitable distribution

1. In her complaint against defendant, plaintiff makes allegations of collusion
between Hesch and his mother, and between Hesch, his mother, and Terry, asserting that
they all attempted to interfere with plaintiff’s rights regarding the Loder Avenue properties.
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proceeding on the basis that such was implicitly an action against the
trial judge and barred by judicial immunity). “Quasi-judicial immunity is
an absolute bar, available for individuals in actions taken while exercis-
ing their judicial function. In effect, the rule of judicial immunity extends
to those performing quasi-judicial functions.” Vest v. Easley, 145 N.C.
App. 70, 73-74, 549 S.E.2d 568, 572 (2001) (citations omitted).

Chapter 1, Article 29A of our General Statutes governs the execution
of judicial sales. Pursuant to General Statutes, section 1-338.1, codified
within Article 29A, “[a] judicial sale is a sale of property made pursuant
to an order of a judge or clerk in an action or proceeding in the superior
or district court....” N.C. Gen. Stat. § 1-339.1(a) (2013). A commissioner
may be specially appointed to hold the sale. See id. § 1-339.4(1).

When an order of sale of such real or personal property
... makes no specific provision for the sale of the property
as a whole or in parts, the person authorized to make the
sale has authority in his discretion to sell the property by
whichever method described in subsection (a) of this sec-
tion he deems most advantageous.

Id. § 1-339.9(c) (2013) (per subsection (a), the judge or clerk having
jurisdiction may direct that the property be sold as a whole, in parts, or
offered by each method then sold by the method which produces the
highest price).

A commissioner appointed by a court of equity to sell land
is empowered to do one specific act, viz., to sell the
land and distribute the proceeds to the parties entitled
thereto. He has no authority and can exercise no powers
except such as may be necessary to execute the decree of
the court. Immediately upon his appointment he ceases
to be an attorney or agent for either party, but becomes
in a certain sense an officer of the court for the specific
purposes designated in the judgment.

Peal v. Martin, 207 N.C. 106, 108, 176 S.E. 282, 284 (1934).

The New Hanover County Clerk of Superior Court ordered that the
property jointly owned by plaintiff and Hesch was to be partitioned by
sale. The trial court order for partition by sale was acknowledged
by plaintiff in her complaint. Defendant was appointed by the Clerk of
Court as the commissioner for the partition proceeding referenced in
Hesch v. Price, 09 SP-0401, New Hanover County. Therefore, in carrying
out the partition by sale, defendant was acting “in a certain sense [as]
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an officer of the court.” See id. at 108, 176 S.E. at 284. We find no merit
in plaintiff’s assertion that defendant was not acting in accordance with
his duty as commissioner appointed to carry out a partition by sale of
property jointly held by plaintiff and Hesch. Therefore, defendant was
immune from suit while engaging in this function. See Vest, 145 N.C.
App. at 73-74, 549 S.E.2d at 572 (“Quasi-judicial immunity is an absolute
bar, available for individuals in actions taken while exercising their judi-
cial function. In effect, the rule of judicial immunity extends to those
performing quasi-judicial functions.” (citation omitted)). Accordingly,
we affirm the trial court’s dismissal of plaintiff’s complaint.

AFFIRMED.
Judges DILLON and DIETZ concur.

R & L CONSTRUCTION OF MT. AIRY, LLC, PrLANTIFF
.
JAVIER DIAZ, DerenpANT AND F. EUGENE REES, JR., THIRD-PARTY DEFENDANT

No. COA14-1127
Filed 7 April 2015

Attorney Fees—statutory lien—scant record on appeal
The Court of Appeals held that the trial court did not abuse its
discretion by awarding attorney fees under N.C.G.S. § 44A-35 to
the prevailing party in a contract dispute, but the prevailing party
was not entitled to attorney fees incurred on appeal. Neither
party included transcripts or other evidence from the hearing on the
underlying action or attorney fees.

Appeal by plaintiff from order entered 4 August 2014 by Judge
L. Todd Burke in Surry County Superior Court. Heard in the Court of
Appeals 18 February 2015.

Royster & Royster, by Mark S. Royster, for plaintiff-appellant.

Smith Law Group, PLLC, by Steven D. Smith and Matthew L.
Spencer, for defendant-appellee.

TYSON, Judge.
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R & L Construction of Mt. Airy, LLC (“Plaintiff”) appeals from order
awarding attorneys’ fees to Javier Diaz (“Defendant”). We affirm.

I. Factual Background

In June 2012, Plaintiff entered into a contract with Defendant to pro-
vide labor and materials for the renovation of a residence located in
Surry County, North Carolina. Plaintiff performed its contractual obliga-
tions between 9 July 2012 and 24 August 2012.

Defendant failed to pay the balance due. Plaintiff filed a claim of lien
on Defendant’s real property in the amount of $11,175.49 on 7 December
2012. Plaintiff subsequently filed a complaint to perfect the lien against
Defendant on 20 February 2013.

Plaintiff asserted claims against Defendant for breach of contract
and for satisfaction of its lien on real property. Plaintiff alleged it fur-
nished labor and materials in accordance with the contractual specifica-
tions for a total value of $16,175.49. Defendant made one payment of
$5,000.00. Plaintiff repeatedly demanded Defendant pay the remaining
balance due pursuant to the parties’ contract. Defendant refused to pay
the balance of the outstanding debt. Defendant filed an answer and third
party counterclaim against F. Eugene Rees, Jr., a manager of Plaintiff.

On 27 November 2013, the parties entered into court-ordered media-
tion. During mediation, Plaintiff reduced its demand from $11,175.49 to
$9,000.000. Defendant rejected Plaintiff’s final settlement offer. Nothing
before us shows any further settlement discussions took place after
that date.

On 12 March 2014, Defendant filed a motion for summary judgment.
On 9 June 2014, the trial court granted Defendant’s motion for summary
judgment, dismissed Plaintiff’s claims against Defendant, and cancelled
Plaintiff’s claim of lien on the real property.

On 25 June 2014, Defendant filed a motion for an award of attorneys’
fees pursuant to N.C. Gen. Stat. § 44A-35. Defendant alleged he “made
multiple good faith attempts to fully resolve the matter, including but
not limited to a settlement offer at mediation, which the Plaintiff has
unreasonably refused.”

After hearing Defendant’s motion for attorneys’ fees, on 4 August
2014 the trial court entered an order awarding attorneys’ fees to
Defendant in the amount of $8,823.00. In its order, the trial court made
the following findings of fact:
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1. The Plaintiff filed a claim of lien in the amount of
$11,175.49. .. pursuant to Chapter 44A of the North Carolina
General Statutes and filed a lawsuit to collect same.

2. Plaintiff made a final settlement demand of $9,000.00
at the mediation of this matter which was thereby rejected
by the Defendant, constituting an unreasonable refusal to
fully resolve the matter and in light of Defendant being
granted summary judgment on Plaintiff’s claims against
the Defendant and the Plaintiff receiving no recovery.
Therefore, Defendant was and is the prevailing party of
this case pursuant to N.C. Gen. Stat. §44A-35 due to the
amount of the claim of lien filed by the Plaintiff.

3. Defendant incurred $8,823.00 of attorney time, up
and until November 30, 2014, defending and prosecuting
his claims [based on the affidavit submitted by counsel
for Defendant].

(emphasis supplied).

Plaintiff timely appealed to this Court. Defendant filed a motion
with this Court seeking an award of attorneys’ fees incurred on appeal.

II. Issues

Plaintiff argues the trial court made an improper finding that Plaintiff
unreasonably refused to resolve the matter at mediation and erred by
granting Defendant’s motion for attorneys’ fees.

ITII. Standard of Review

This Court reviews a trial court’s award of attorneys’ fees under N.C.
Gen. Stat. § 44A-35 for abuse of discretion. Martin Architectural Prods.
Inc. v. Meridian Constr. Co., 1565 N.C. App. 176, 182, 574 S.E.2d 189, 193
(2002). “To demonstrate an abuse of discretion, the appellant must show
that the trial court’s ruling was manifestly unsupported by reason, or
could not be the product of a reasoned decision.” Nationwide Mut. Fire
Ins. Co. v. Bourlon, 172 N.C. App. 595, 601, 617 S.E.2d 40, 45 (2005), aff’d
per curiam, 360 N.C. 356, 625 S.E.2d 779 (2006) (citations omitted).

IV. Analysis
Pursuant to N.C. Gen. Stat. § 44A-35,

[iln any suit brought or defended under the provisions
of Article 2 or Article 3 of this Chapter, the presiding



IN THE COURT OF APPEALS 197

R & L CONSTR. OF MT. AIRY, LLC v. DIAZ
[240 N.C. App. 194 (2015)]

judge may allow a reasonable attorneys’ fee to the attor-
ney representing the prevailing party . . . payable by the
losing party upon a finding that there was an unreason-
able refusal by the losing party to fully resolve the matter
which constituted the basis of the suit or the basis of the
defense. For purpose of this section, “prevailing party” is
aparty . .. who obtains a judgment of at least fifty percent
(560%) of the monetary amount sought in a claim or is a
party . . . against whom a claim is asserted which results in
a judgment of less than fifty percent (560%) of the amount
sought in the claim defended.

N.C. Gen. Stat. § 44A-35 (2013).

N.C. Gen. Stat. § 44A-35 permits a trial judge to award attorneys’ fees
provided two elements are satisfied: (1) the party awarded attorneys’
fees is the prevailing party; and (2) the party required to pay the
attorneys’ fees unreasonably refused to resolve the matter. S. Seeding
Serv., Inc. v. W.C. English, Inc., __ N.C. App. __, __, 7356 S.E.2d 829,
835 (2012).

In this case, the trial court made the following finding of fact in its
order, which awarded attorneys’ fees to Defendant:

2. Plaintiff made a final settlement demand of $9,000.00
at the mediation of this matter which was thereby rejected
by the Defendant, constituting an unreasonable refusal to
fully resolve the matter and in light of Defendant being
granted summary judgment on Plaintiff’s claims against
the Defendant and the Plaintiff receiving no recovery.
Therefore, Defendant was and is the prevailing party of
this case pursuant to N.C. Gen. Stat. §44A-35 due to the
amount of the claim of lien filed by the Plaintiff.

(emphasis supplied).

Plaintiff does not dispute Defendant was the prevailing party.
Plaintiff contends no competent evidence exists to support the trial
court’s finding of fact that Defendant’s rejection of Plaintiff’s final settle-
ment offer at mediation constituted an unreasonable refusal to settle.

Plaintiff has failed to meet its burden of showing “the trial court’s
ruling was manifestly unsupported by reason, or could not be the prod-
uct of a reasoned decision.” Bourlon, 172 N.C. App. at 601, 617 S.E.2d at
45. Plaintiff failed to appeal the trial court’s order granting Defendant’s
motion for summary judgment of the underlying action. Plaintiff also
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failed to include in the record on appeal any transcript from either the
hearing on Defendant’s motion for summary judgment or the hearing
on Defendant’s motion for attorneys’ fees. Without a review of the tran-
scripts, this Court cannot determine what arguments were made at the
hearings on either of these two motions.

The evidence in the record before this Court, including the order
awarding attorneys’ fees to Defendant, shows the trial court found and
concluded Plaintiff’s refusal to settle was unreasonable. Because no
transcript of the hearing was filed with the record on appeal, this Court is
also unable to ascertain how statutorily confidential information under
N.C. Gen. Stat. § 70A-38.1, such as an offer to settle in a court-ordered
mediation procedure, was entered into evidence and considered by the
trial judge.

The trial court made the requisite findings of fact, based upon the
stated actions at mediation and “the affidavits, including affidavit of
fees and other evidence submitted by the parties and the arguments
and authorities presented by counsel and a full review of the file,” to
support its conclusions of law and its order awarding attorneys’ fees
to Defendant. Plaintiff failed to show the trial court’s award of attorneys’
fees was manifestly unsupported by reason. This argument is overruled.

V. Defendant’s Motion for Attorneys’ Fees Incurred on Appeal

Defendant moves for the imposition of attorneys’ fees incurred on
appeal, pursuant to Rule 35 and Rule 37 of the North Carolina Rules
of Appellate Procedure. Rule 35(a) allows costs to be taxed against
the appellant if a judgment is affirmed, “unless otherwise ordered
by the court.” N.C.R. App. P. 35(a). “Any costs of an appeal that are
assessable in the trial tribunal shall, upon receipt of the mandate, be
taxed as directed therein and may be collected by execution of the trial
tribunal.” N.C.R. App. P. 35(c). Assessable costs include “counsel fees,
as provided by law.” N.C. Gen. Stat. § 7A-305(d)(3) (2013).

The trial court determined Defendant was entitled to an award of
attorneys’ fees under N.C. Gen. Stat. § 44A-35 and entered an order
thereon. In his motion submitted to this Court, Defendant contends he
is likewise entitled to an award of attorneys’ fees incurred in defending
the trial court’s order on appeal.

As stated previously, neither party filed any transcripts or presented
any evidence, other than the order appealed, to allow us to decipher
how statutorily confidential information was admitted into evidence, or
what other evidence the trial court considered.
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In the absence of a transcript, or other evidence in the record to
review, we reject an additional award to Defendant of attorneys’ fees
incurred on appeal.

VI. Conclusion

The trial court’s order granting Defendant’s motion for attorneys’
fees is affirmed. Neither party included transcripts or other evidence
of the hearing on the underlying action or the hearing on Defendant’s
motion for attorneys’ fees. Defendant’s motion for attorneys’ fees
incurred on appeal is denied.

AFFIRMED.

Judges STEPHENS and HUNTER, JR. concur.

RUTHERFORD ELECTRIC MEMBERSHIP CORPORATION, PLAINTIFF
V.
TIME WARNER ENTERTAINMENT-ADVANCE/NEWHOUSE PARTNERSHIP, D/B/A
TIME WARNER CABLE, anpo TIME WARNER CABLE SOUTHEAST, LLC, DEFENDANTS

No. COA14-905
Filed 7 April 2015

1. Utilities—telephone pole attachment—cable provider—rates
not just and reasonable
The Business Court did not err in its findings of fact and con-
clusion of law that the rates Rutherford Electric Membership
Corporation (Rutherford) charged TWEAN (a cable service pro-
vider) between 2010 and 2013 for use of utility poles were not just
and reasonable under N.C.G.S. § 62-350. Rutherford did not specifi-
cally challenge any of the order and opinion’s factual findings, but
instead contended that the Business Court misapprehended the
General Assembly’s intent in enacting N.C.G.S. § 62-350, leading
to an absurd result. Rutherford offered several arguments in sup-
port of its position, none of which had merit. These involved use of
the FCC Cable Rate, the effect of Rutherford’s uniform class-based
rates, the state law presumptions to which Rutherford referred, and
Rutherford’s failure to present any competent evidence that its rates
were just and reasonable.
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2. Utilities—telephone pole attachment—negotiation of rates
The Business Court did not err by concluding that Rutherford
Electric Membership Corporation violated N.C.G.S. § 62-350 when it
unilaterally raised the pole attachment rates of TWEAN (a cable ser-
vice provider) without negotiation. The plain language of N.C.G.S.
§ 62-350 requires a utility pole owner to allow CSPs to attach to their
poles at just, reasonable, and nondiscriminatory rates, terms, and con-

ditions adopted pursuant to negotiated or adjudicated agreements.

Appeal by Plaintiff from order and opinion entered 22 May 2014 by
Judge Calvin E. Murphy in the North Carolina Business Court. Heard in
the Court of Appeals 4 December 2014.

Nelson Mullins Riley & Scarborough LLP, by Joseph W. Eason and
Christopher J. Blake, for Plaintiff.

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, by Reid L.
Phillips; and Sheppard Mullin Richter & Hampton LLP, by Gardner
F. Gillespie, Paul Werner, and J. Aaron George, for Defendant.

Womble Carlyle Sandridge & Rice, LLP, by Pressly M. Millen
and Raymond M. Bennett, for amicus curiae North Carolina
Association of Electric Cooperatives, Inc.

The Bussian Law Firm, PLLC, by John A. Bussian, for amicus
curiae North Carolina Cable Telecommunications Association.

STEPHENS, Judge.

Rutherford Electric Membership Corporation (“Rutherford”) argues
that the North Carolina Business Court erred in holding that the utility
pole attachment rates it charged Time Warner Cable Entertainment-
Advance/Newhouse Partnership (“TWEAN™)! between 2010 and 2013
were neither just nor reasonable under section 62-350 of our General
Statutes. Rutherford also argues that the Business Court erred in con-
cluding that it violated section 62-350 by unilaterally raising TWEAN'’s
rates without negotiation during the years in dispute. After careful

1. This dispute arose in 2010 between Rutherford and TWEAN. In 2012, TWEAN’s
corporate subsidiary Time Warner Southeast, LLC, assumed all of its parent company’s
rights, obligations, and liabilities relating to cable operations in North Carolina, and was
subsequently joined as a necessary party to this litigation.
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consideration, we hold that the Business Court did not err and we con-
sequently affirm its order and opinion.

1. Background and Procedural History
A. Regulatory Background

For approximately 35 years, the Federal Communications
Commission (“FCC”) has regulated the pole attachment rates that
certain utility companies may charge cable service providers within
North Carolina and around the nation. Section 224 of the federal Pole
Attachment Act of 1978 amended the Communications Act of 1934 to
provide that investor-owned utilities (“IOUs”) may only charge utility
pole attachment rates that are just and reasonable, based on the util-
ity’s incremental costs incurred in providing a pole attachment ser-
vice and an appropriate share of its fully allocated costs, which would
exist even in the absence of any pole attachments. See 47 U.S.C. § 224
(2014). Developed pursuant to section 224’s enactment, the FCC Cable
Rate provides a formula for charging an attaching party a percentage of
the actual, documented costs of owning and maintaining a utility pole
based on the proportion of the usable space? on the pole occupied by
the attacher. See id. § 224(d). In 1996, Congress amended section 224 to
include an alternative formula called the FCC Telecom Rate, which fol-
lowed a similar approach for calculating the cost of a pole but utilized
a different method for allocating those costs to attachers by including
both usable and unusable pole space into its calculations for the amount
of space each attacher occupies. See id. § 224(e). However, in 2011, the
FCC adjusted the Telecom Rate formula to produce maximum rates
more closely aligned with those provided by the FCC Cable Rate.

Unlike IOUs, municipally owned utilities and non-profit electric
membership corporations (“EMCs”) are exempt from federal regula-
tion by the FCC. Thus, given the absence of any comparable state leg-
islation here in North Carolina prior to 2009, pole attachment rates

2. Utility poles come in standard sizes, typically in five-foot increments, and utilities
usually use 35- and 40-foot poles for distribution of electricity and communications ser-
vices. Of that space, utilities bury approximately six feet of the pole underground. Then, to
meet “minimum grade” and achieve ground clearance, the utility typically leaves at least
18 feet of pole space unused between the ground and any installation. As such, every
utility pole has roughly 24 feet of unusable space either buried underground or required
to achieve minimum ground clearance. Thus, each 35- and 40-foot pole has 11 feet and
16 feet, respectively, of usable space to accommodate overhead facilities, and the FCC
Cable Rate therefore uses a presumptive average of 13.5 feet of usable space per pole,
although the formula allows a utility to substitute its actual data where available.
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went effectively unregulated for such utilities providers. Indeed, when
TWEAN attempted to challenge the pole attachment rates set by a North
Carolina EMC in federal court in 2007 under common law principles,
the United States Court of Appeals for the Fourth Circuit flatly rejected
its argument and held that, “if any regulation or compulsion is to be
applied to pole-attachment agreements, it should be done by the North
Carolina legislature, the North Carolina Utilities Commission, [or] the
North Carolina state courts.” Time Warner Entm’t-Advance/Newhouse
P’ship v. Carteret-Craven Elec. Membership Corp., 506 F.3d 304, 315
(4th Cir. 2007). In so holding, the Fourth Circuit set the stage for our
General Assembly’s enactment of N.C. Gen. Stat. § 62-350.

As enacted in 2009, section 62-350 requires that municipalities and
EMCs organized under Chapter 117 of our General Statutes “shall allow
any communications service provider to utilize [their] poles, ducts, and
conduits at just, reasonable, and nondiscriminatory rates, terms,
and conditions adopted pursuant to negotiated or adjudicated agree-
ments.” N.C. Gen. Stat. § 62-350(a) (2013). Included in the definition of
“communications service provider” (“CSP”) are those that provide “cable
service over a cable system as those terms are defined in Article 42 of
Chapter 66 of the General Statutes.” Id. § 62-350(e). The statute further
provides that:

Following receipt of a request from a communications ser-
vice provider, a municipality or membership corporation
shall negotiate concerning the rates, terms, and conditions
for the use of or attachment to the poles, ducts, or con-
duits that it owns or controls. . . . Upon request, a party
shall state in writing its objections to any proposed rate,
terms, and conditions of the other party.

Id. § 62-350(b). However, if the parties are unable to reach an agreement
“within 90 days of a request to negotiate . . . , or if either party believes
in good faith that an impasse has been reached . . . , either party may
bring an action in [the North Carolina Business Court] . . . , and the
Business Court shall have exclusive jurisdiction over such actions.”
Id. § 62-350(c). In such cases, the statute provides that the Business
Court shall

resolve any dispute identified in the pleadings consistent
with the public interest and necessity so as to derive just
and reasonable rates, terms, and conditions, taking into
consideration and applying such other factors or evi-
dence that may be presented by a party, including without
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limitation the rules and regulations applicable to attach-
ments by each type of communications service provider
under section 224 of the Communications Act of 1934, as
amended, and [] apply any new rate adopted as a result
of the action retroactively to the date immediately fol-
lowing the expiration of the 90-day negotiating period or
initiation of the lawsuit, whichever is earlier.

Id. Inthe only case heretofore brought under this statute, this Court inter-
preted section 62-350 to “endorse[] regulatory intervention to promote
just and reasonable rates” by “establish[ing] several judicially enforce-
able statutory rights” including “a statutory right for both [CSPs] and
municipalities to establish just, reasonable, and nondiscriminatory pole
attachment rates within 90 days of a request to negotiate” and “a private
cause of action to enforce these rights.” Time Warner Entm’t Advance/
Newhouse P’ship v. Town of Landis, __ N.C. App. __, __, 747 S.E.2d 610,
615-16 (2013) (citations and internal quotation marks omitted).

B. Facts and Procedural History

Rutherford is an EMC organized under Chapter 117 of our General
Statutes that owns and operates an electric distribution system consist-
ing of overhead and underground lines used to provide electric service
to its members in its service territory, which covers all or portions of
10 North Carolina counties. As part of its system, Rutherford owns util-
ity poles to which it attaches its overhead distribution lines. Rutherford
also maintains “joint-use” arrangements with incumbent local telephone
companies and electric utilities under which Rutherford typically does
not pay for its use of space on the other party’s poles, nor does it charge
the other party for using space on its poles; instead, the joint-user
pays the pole owner for any expenses associated with accommodating
its facilities. In addition, Rutherford licenses the use of surplus space
on its poles to CSPs and other third-party attachers.

On 5 March 1998, Rutherford and TWEAN entered into a pole
attachment agreement, the terms of which largely followed Rutherford’s
standard third-party CSP attachment agreement and obligated TWEAN
to pay an annual, per-pole rental rate of $5.25 in exchange for the right
to attach to surplus space on Rutherford’s poles. The agreement pro-
vided that where there was no surplus space on a pole, including suf-
ficient safety space and ground clearance, TWEAN would create space
by purchasing a new, larger pole, entirely at its own expense. Moreover,
if Rutherford reclaimed space on the pole for its own attachments,
TWEAN either had to move its attachment to create new safety space
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or, if there was insufficient space to maintain minimum requirements
for ground clearance or safety space, pay to install a taller pole. In both
cases, the agreement provided that Rutherford would take ownership
of the new pole and TWEAN would continue paying the same rate to
attach to it.

In 1999, Rutherford increased the rate it charged TWEAN to $5.50
per pole. In 2004, Rutherford exercised its option to terminate the 1998
pole attachment agreement and the parties spent the next eight years
unsuccessfully attempting to reach a new agreement, while Rutherford
continued to invoice TWEAN for its attachments at gradually increased
rates. In 2005, the rate was $7.50 per pole; in 2006, $9.50 per pole; in
2007, $11.50 per pole; in 2008, $12.50 per pole; in 2009, $14.50 per pole;
in 2010, $15.50 per pole; in 2011, $18.50 per pole; in 2012, $19.19 per
pole; and in 2013, $19.65 per pole.

Prior to section 62-350’s enactment, TWEAN lacked any means to
challenge Rutherford’s rates and thus continued to pay the amounts
invoiced until 2009. Then, on 18 December 2009, TWEAN objected to
Rutherford’s invoiced rates and requested negotiations for the rate,
terms, and conditions of a new license agreement pursuant to section
62-350. Over the next 39 months, the parties negotiated in good faith but
were unable to reach an agreement. In the meantime, TWEAN refused
to pay Rutherford’s 2010 rate of $15.50 per pole and instead paid the
2009 rate of $14.50 per pole, subject to a true-up based on a negotiated
or adjudicated rate and without prejudice to either party. In response,
Rutherford threatened to demand removal of 481 TWEAN attachments,
which was the number of poles equal to the amount of the outstanding
balance, unless TWEAN paid the full invoiced amount for 2010. TWEAN
responded by letter that Rutherford did not have the authority to uni-
laterally raise its rates or remove its attachments, and continued to pay
$14.50 per pole, subject to true-up and without prejudice, through 2011
and 2012 while Rutherford continued to demand payment of the unpaid
invoices and refused to provide TWEAN with financial data and docu-
ments that it requested in conjunction with the ongoing negotiations.
In 2013, TWEAN offered to pay Rutherford’s invoices at a rate of $7.50
per pole, but Rutherford objected and refused to accept any such pay-
ment. By February 2013, after more than three years of unsuccessful
negotiations, the parties reached an impasse as to the maximum permis-
sible rates under section 62-350 for the years 2010 through 2013. During
these years, Rutherford invoiced TWEAN for attachments on the fol-
lowing number of poles: 7,269 poles in 2010; 7,336 poles in 2011; 7,336
poles in 2012; and 7,384 poles in 2013. All of TWEAN'’s attachments were
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concentrated in two of the 10 counties in Rutherford’s service area, near
Gastonia in Gaston County and Shelby in Cleveland County.

On 1 March 2013, Rutherford filed a complaint against TWEAN seek-
ing adjudication under section 62-350 of the lawfulness of its rates for
2010 through 2013, as well as a money judgment for amounts invoiced to
but unpaid by TWEAN and a declaratory judgment that its rates would be
considered just and reasonable going forward. The case was designated
a mandatory complex business case on 7 March 2013 and subsequently
assigned to the North Carolina Business Court on 12 March 2013. In its
answer filed 4 April 2013, TWEAN asserted affirmative defenses and
counterclaimed that: (1) Rutherford’s pole attachment rate was neither
just nor reasonable under section 62-350; (2) Rutherford violated sec-
tion 62-350 by continuing to increase its rates without negotiation; and
(3) several of Rutherford’s non-rate terms also violated section 62-350.
On 1 August 2013, the Business Court joined TWEAN’s corporate subsid-
iary TWC Southeast, LLC, as a necessary party to the litigation. The par-
ties resolved their disputes over Rutherford’s non-rate terms before trial.

On 3 September 2013, with Judge Calvin E. Murphy presiding, the
Business Court began a four-day bench trial to determine whether
Rutherford’s pole attachment rates for 2010 through 2013 were just and
reasonable under section 62-350. Given the statute’s explicit reference
to “section 224 of the Communications Act of 1934,” TWEAN argued that
the court should base its determination on the FCC Cable Rate, which
calculates the maximum rate an IOU can charge by: (1) determining the
net cost of an average utility pole; (2) multiplying that cost by carry-
ing charge factors to determine the utility’s annual cost of owning and
maintaining an average pole; and then (3) allocating a portion of that
annual cost to the third-party attacher proportionate to the amount of
usable space on the pole it occupies. See 47 U.S.C. § 224(d). For its part,
Rutherford generally agreed that the cost of a pole should be calculated
based on the first two elements of the FCC Cable Rate, but strenuously
objected to allocating those costs based on the formula’s third element,
which Rutherford contended would result in a subsidy to TWEAN at the
expense of its member-owners. Instead, Rutherford argued for a rate
based on the allocation of both usable and unusable pole space to third-
party attachers like TWEAN.

During the trial, Rutherford presented testimony from three wit-
nesses in support of its rates. First, Rutherford’s system engineer Thomas
Haire, whose duties included overseeing the development and negotia-
tion of rates, terms, and conditions for pole attachment agreements, tes-
tified that he relied on a combination of formulaic rate methodologies
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from the “Pole Attachment Toolkit” published by the National Rural
Electric Cooperatives’ Association (“NRECA”) in order to gradually
increase attachment rates for TWEAN and nearly all of Rutherford’s
other third-party attachers to make them closer to the rates charged
under its agreement with Bell South.? Specifically, Haire testified that
Rutherford was willing to follow the FCC Cable Rate as a guide as long
as it produced a sufficient maximum rate to justify the desired annual
rate increase. When that failed, Haire turned to NRECA’s Telecom Plus
formula, which uses calculations identical to the FCC Cable Rate to
derive the annual net cost of owning and maintaining a pole, but differs
in its allocation of costs. Unlike the FCC Cable Rate, which allocates the
costs of the entire pole in the proportion that the attaching party uses
the usable space, the Telecom Plus formula allocates the pole’s usable
space in the same manner but then further allocates its unusable space
equally among all of the attaching parties. Here, Haire testified that he
allocated the unusable space by dividing the costs by Rutherford’s sys-
tem-wide average of attaching parties per pole. Thus, Haire testified that
his calculations—which presumed a standard 40-foot pole? with 13.5
feet of usable space of which Rutherford utilized 6.5 feet and every CSP
attachment occupied 4.33 feet—produced a range of potential attach-
ment rates that were higher than the rates Rutherford actually charged
TWEAN, thus rendering the latter just and reasonable under section
62-350. Furthermore, echoing the testimony of several other Rutherford
witnesses, Haire testified that by 2012, Rutherford had licensing agree-
ments with ten third-party attachers including TWEAN; that although
several other attachers had complained about Rutherford’s pole attach-
ment rate, TWEAN was the only attacher that refused to pay it; and that

3. Under the terms of its joint-use agreement with Bell South (now AT&T),
Rutherford agrees to install, at its own expense, poles large enough to insure sufficient
space for Bell South to make an attachment, which means that if a jointly used pole is
insufficient in size or strength to accommodate existing attachments and Bell South’s pro-
posed attachments, Rutherford will pay the cost to promptly replace the pole with a taller,
stronger one. Bell South and Rutherford also agreed to use a 40-foot pole as the standard
joint-use pole with a standard space allocation of two feet for Bell South’s attachments and
8.5 feet for Rutherford’s attachments. Further, the agreement gives Bell South priority by
specifying that any attachments by third parties would “not be located within [two feet of
Bell South’s] space allocation.” The agreement requires each party to pay an annual per-
pole rental fee for its attachments on the other’s poles. In 2012, Bell South paid $18.12 per
pole for 18,335 attachments to Rutherford’s poles, and Rutherford paid $24.98 for each of
its 1,026 attachments to Bell South’s poles.

4. Haire testified that Rutherford had previously used 35-foot poles throughout its
system, but that over the last 25 years, it transitioned to using 40-foot poles, at least in part
to accommodate its joint-use agreements with other utilities.
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Rutherford generally refused to lower or even negotiate its pole attach-
ment rate with individual attachers because it was required to charge
nondiscriminatory and uniform class-based rates.

On cross-examination, Haire explained that even though an average
CSP attachment occupies only one foot of space, Rutherford attributed
4.33 feet to TWEAN'’s attachments based on the National Electric Safety
Code’s (“NESC”) requirement that poles with communications facilities
maintain sufficient “safety space”—typically 40 inches—between those
communications facilities and electrical conductors. However, Haire
acknowledged that the NESC allows electric utilities like Rutherford
to use this safety space for certain types of attachments provided they
maintain minimum separations, and further admitted that on at least
some of its poles, Rutherford generated revenue by using the safety
space to install streetlights. Haire also admitted that although NRECA's
Telecom Plus formula calls for dividing the cost of unusable space
equally among all attachers, his calculations based on Rutherford’s
system-wide averages divided the cost of unusable space by only 1.45
attaching parties, which resulted in a higher rate. Haire explained this
was necessary because Rutherford lacked data on how many of its poles
with TWEAN attachments included other attachers besides Rutherford
itself. He further acknowledged that in determining the annual average
costs of Rutherford’s poles, he miscalculated the carrying charge com-
ponent by failing to divide Rutherford’s maintenance expenses by its
net investment in overhead conductors and service lines, and he also
erroneously used a “default” rate of return rather than Rutherford’s
actual rate of return, even though he had no basis to use the default
and the default was higher than the rate of return used by Rutherford’s
other experts. Haire also admitted that the NRECA toolkit he relied on
described the FCC’s rate methodologies as “unimpeachable” and cau-
tioned that although the Telecom Plus formula generated higher pole
attachment rates by allocating more costs to attachers, “it has not been
sanctioned by the FCC and may not be readily embraced by state or
federal regulators.”

Rutherford next presented expert testimony from Judy Beacham,
an outside consultant who acknowledged that she had never previously
performed a pole attachment rate analysis and that in formulating her
rate methodology she relied primarily on a position paper prepared by a
lawyer for the National Association of Regulatory Utility Commissioners
(“NARUC”) on behalf of a number of IOUs for presentation to the
FCC in 1996. After testifying about the history of EMCs, their importance
in bringing electrical power to sparsely populated rural areas, and the
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impact of their tax-exempt non-profit status on their costs and finances,
Beacham offered calculations that followed the basic outlines of the
Telecom Plus rate methodology. However, Beacham acknowledged that
her calculations departed from NRECA’s formula in several notable ways.
First, Beacham increased the cost of a bare utility pole in Rutherford’s
system by adding in the costs of ancillary supporting equipment, such
as anchors, guys, grounds, and lightning arresters, which would be on
any pole to support the utility’s core services regardless of whether there
were any attachments. Second, Beacham added to the expenses included
in the carrying charge, including a category called “operations related
expenses” that is not found in the FCC Cable Rate or NRECA's Telecom
Plus formula. Third, while Beacham purported to follow the Telecom Plus
method for allocating unusable space, she acknowledged that her calcu-
lations were missing critical data inputs because although her approach
required information on the number of entities attached to an average
joint-use pole, Rutherford kept no such statistics. Indeed, Beacham
admitted that if the average pole to which TWEAN attached had more
than 2.4 attaching entities, or that if a third entity such as Bell South was
attached to 40 percent or more of Rutherford’s poles to which TWEAN
was also attached, her methodology would not justify Rutherford’s rates.
On cross-examination, Beacham admitted she was unaware of the fact
that in 2001, NARUC’s board resolved that states should regulate all pole
attachment rates, including those for municipalities and EMCs, accord-
ing to the FCC Cable Rate “because it is simple, it is fair and reasonable,
it uses readily identifiable information and it avoids disputes.”

Finally, Rutherford offered expert testimony from Gregory Booth,
an engineer who performed a rate analysis as well as a Times Interest
Earned Ratio (“TIER”) analysis on Rutherford’s rates. Booth’s rate anal-
ysis combined several formulas to calculate a range of maximum just
and reasonable rates based on an equal allocation of the usable and
unusable space occupied by the attacher. However, despite his testi-
mony that the costs of unusable pole space should be paid for evenly
by each party that occupies the pole, Booth employed the same unus-
able space allocation methodology as Haire, dividing the unusable space
by 1.45 rather than recognizing that, by definition, each of Rutherford’s
poles to which TWEAN attaches must have a minimum of two attach-
ers—i.e., TWEAN and Rutherford. Booth defended his space allocation
methodology by claiming that the average pole TWEAN attaches to is
more expensive for Rutherford, but Rutherford presented no evidence
to support this assertion, nor did it present any data about how many
(or which) poles in its system have one or more third-party attachments.
Also like Haire, Booth allocated 100% of the NESC-required safety space
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to TWEAN in his calculations, thereby increasing the one-foot of usable
space TWEAN’s attachments occupy by an additional 40 inches, which
he justified by reasoning that were it not for TWEAN'’s attachments, the
safety space would not be required and Rutherford would be able to
make fuller use of the usable space on its poles. Unlike Haire, Booth’s
calculations for determining Rutherford’s costs and the amount of space
to allocate per attacher utilized an average of only 10.83 feet of usable
space per pole.

Based on his TIER analysis, Booth claimed that even at its current
pole attachment rates, financially speaking, Rutherford’s bottom line
would be better off without any third-party communication attachments
like TWEAN's, although his analysis relied on the assumption that the
only reason Rutherford uses 40-foot poles, instead of cheaper 35-foot
poles, is to provide pole attachment space for TWEAN and other com-
munications licensees. Moreover, Booth testified that while Rutherford
might eventually recoup its investment in those more expensive poles at
its present attachment rates, applying the FCC Cable Rate would amount
to an improper subsidy for TWEAN at the expense of Rutherford’s
member-owners.

To support its argument that Rutherford’s rates for the disputed
years were neither just nor reasonable under section 62-350, TWEAN
relied on expert testimony from economist Patricia Kravtin. She tes-
tified that by applying the FCC Cable Rate to Rutherford’s financial
data, the maximum just and reasonable pole attachment rates for each
year in question were $2.68 in 2010, $2.56 in 2011, $2.57 in 2012, and
$2.64 in 2013. She also offered alternative calculations based on the
higher inputs Rutherford’s experts used to determine the net bare costs
of a pole, which resulted in a slight increase in the maximum just and
reasonable pole attachment rates for the disputed years to $3.63 for 2010,
$3.51 for 2011, $3.51 for 2012, and $3.55 for 2013. As Kravtin explained,
the differences between her rate calculations and those proposed by
Rutherford’s experts were driven primarily by Rutherford’s method of
allocating unusable pole space to TWEAN and other third-party attach-
ers. Kravtin testified that in her view, by charging attachers in propor-
tion to the usable space they occupy on the pole, the FCC Cable Rate
provides a more just and reasonable allocation of costs, in the same way
that it makes more sense to charge a tenant who occupies only one floor
of a ten-story apartment building 10 percent of the costs of the build-
ing’s common space. Kravtin also took issue with Booth’s allocation of
100 percent of the NESC-required safety space to the attacher, given
the evidence that Rutherford still made use of the space itself, and with
Booth’s argument that applying the FCC Cable Rate would result in a
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subsidy for TWEAN, arguing instead that if anything, attachments leave
utilities like Rutherford in a better position economically because they
can generate additional revenue by utilizing surplus space on their poles
while attachers pay the resulting incremental cost increases. Moreover,
Kravtin testified that although it was initially intended to apply only to
I0Us, the FCC Cable Rate is more widely applicable and more straight-
forward to calculate than the formulas Rutherford’s experts relied on
because it utilizes clear, readily accessible data inputs and presumptive
averages rather than detailed statistics that EMCs including Rutherford
simply do not maintain.

On 22 May 2014, the Business Court issued an order and opinion hold-
ing that the pole attachment rates Rutherford charged TWEAN between
2010 and 2013 are unjust and unreasonable under section 62-350, and
that Rutherford violated section 62-350 by unilaterally increasing its
rates during those years without first negotiating with TWEAN. In its
findings of fact, the Business Court noted that although section 62-350
allows it to consider and “apply other evidence presented by the parties
to determine whether [Rutherford’s] rates are just and reasonable, the
Court looks first to the FCC’s methods for setting maximum just and
reasonable pole attachment rates, given the express instruction for the
Court to consider the FCC approach outlined in Section 224.” The Court
further found that the FCC Cable Rate “provides an economically justi-
fied means of reasonably allocating costs” and “promotes uniformity in
pole attachment rates across the state” because its formula is “applica-
ble to all manner of utilities regardless of differences in costs, the num-
ber of attaching entities, or other variables.” Indeed, as the Court noted,
even NRECA, which promulgated the Telecom Plus formula on which
Rutherford’s experts partially relied, has stated that rates established
according to the FCC’s rules are “unimpeachable” because “the FCC
rate formulas are sanctioned by the U.S. Congress, have been adopted
by most of the states that regulate pole attachments and are the most
widely accepted methodologies for calculating pole attachment rates.”
Thus, the Business Court found that

it is appropriate to consider the rates yielded by the FCC
Cable Rate formula in determining whether [Rutherford’s]
rates are just and reasonable. Not only is the Court
directed to do so by § 62-350, but, by applying the facts
presented in this case to an analytical structure that is
well-understood, widely used, and judicially sanctioned,
the Court is assured that it is not exceeding its judicial
function. Moreover, the Court expects that reliance on
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established FCC precedent will, as the General Assembly
intended, provide helpful guidance to parties involved in
future negotiations over just and reasonable pole attach-
ment rates, terms, and conditions.

However, the Court also emphasized that “this finding is based on the
facts presented at trial in this case, and does not limit the Court from
considering other methods of proving just and reasonable rates in future
cases that may be brought under § 62-350.”

The Business Court found that TWEAN’s expert Kravtin was the
only witness to provide credible evidence of what Rutherford’s maxi-
mum just and reasonable rate would be under the FCC Cable Rate for-
mula. Despite Rutherford’s objections, it further found that Kravtin’s
use of the FCC Cable Rate’s presumptive average of 13.5 feet of usable
space per pole when deriving the space allocation factor “was reason-
able given the lack of complete data from [Rutherford] on the average
usable space on an average pole in its system.”

By contrast, the Business Court found that the different rate meth-
odologies that Rutherford’s experts offered as proof that its rates were
just and reasonable conflicted with each other and were not supported
by credible evidence. As the Court noted, Rutherford’s experts relied on
NRECA’s Telecom Plus formula and other methodologies which have
“not been adopted by any court or administrative agency as a means of
establishing a maximum just and reasonable rate.” Moreover, the Court
found that the evidence before it did not justify Rutherford’s use of the
Telecom Plus formula’s equal allocation of unusable space in light of the
unequal rights and benefits accruing to the parties under its standard
third-party CSP attachment agreement. Nevertheless, the Court noted
that it “might have been swayed by [Rutherford’s] arguments regarding
the equal allocation of the unusable space, if the attachers shared equal
rights to the pole and the cost was indeed equally allocated.” However,
even assuming arguendo that Rutherford’s decision to allocate unusable
space to attachers was a defensible method for calculating a reasonable
rate, the Court noted that Rutherford’s experts all made critical errors in
applying it. For example, the Court found that Haire’s rate calculations
were flawed because they were based on: (1) a miscalculation of the
Telecom Plus formula’s carrying charge element; (2) a failure to divide
maintenance expenses; (3) an erroneous use of a default rate of return
instead of Rutherford’s actual rate of return; and (4) Haire’s failure to
divide the cost of unusable space equally among all attachers. The Court
found that when combined, these errors resulted in a 2012 rate that was
nearly $8.00 higher than the Telecom Plus rate would yield if properly



212 IN THE COURT OF APPEALS

RUTHERFORD ELEC. MEMBERSHIP CORP. v. TIME WARNER ENTM'T
[240 N.C. App. 199 (2015)]

applied and $3.00 higher than what Rutherford actually charged TWEAN
for that year. The Court also found Rutherford’s expert Beacham’s rate
calculations similarly unpersuasive, given that her approach to space
allocation required data on the number of entities on an average pole
that Rutherford did not maintain.

The Business Court likewise found that Rutherford’s expert Booth’s
rate analysis was flawed because his calculation that Rutherford’s poles
averaged only 10.83 feet of usable space was based not on actual data
but instead on a series of flawed assumptions regarding the average
height of Rutherford’s poles, the average amount of space Rutherford
uses on its poles, and the average number of third-party attachers per
pole. The Court also rejected Booth’s proposed allocation of 100 per-
cent of the NESC-required safety space to TWEAN, which neither the
FCC nor NRECA support and which the Court found would be unjust
and unreasonable because Rutherford itself uses the safety space to
generate revenue by installing streetlights. The Court further found that
Booth’s decision to allocate unusable space by dividing Rutherford’s
costs by only 1.45 attachers per pole after assigning the entire 40-inch
safety space to TWEAN substantially increased TWEAN’s rates but also
contradicted his purported goal of equally allocating unusable space to
each attacher, and was both unjust and unreasonable because “despite
[Rutherford’s] (and Bell South’s) greater use of the pole and more valu-
able rights, Booth’s rate methodology assigns a significantly greater por-
tion of the pole costs (over 60 percent) to [TWEAN] than to any other
party on the pole, including the pole owner.”

The Business Court also rejected both Booth’s TIER analysis, which
it found was too faulty to be relied upon because it ignored Rutherford’s
actual practices and the terms of its attachment agreement with TWEAN,
and Booth’s argument that application of the FCC Cable Rate would
result in a subsidy to TWEAN at the expense of Rutherford’s members.
In its findings, the Court noted that Booth’s underlying assumption—
that Rutherford only installs 40-foot poles to support attachments by
TWEAN and other third-party attachers—was contradicted by: (1) tes-
timony from Rutherford’s other witnesses that it has used 40-foot poles
as its standard pole size for the past 25 years, regardless of whether
CSPs were present, to accommodate other electric utilities who as joint-
users do not pay for their attachments; and (2) the terms of Rutherford’s
agreement with TWEAN, which explicitly require TWEAN to pay to
install and make ready new, larger poles—which Rutherford takes own-
ership of while TWEAN continues to pay to attach—when additional
space is needed for its attachments. Thus, contrary to Booth’s claims,
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the Court found that the FCC Cable Rate “actually leaves the utility and
its customers better off than they would be if no attachments were made
to their poles” because the cable attacher “pays most of the incremental
‘but for’ costs of attachment up front, as well as its share of the fully allo-
cated costs of pole ownership that necessarily would exist even absent
its attachment.” In terms of subsidies, the Court found that if anything,
in light of the agreement’s terms, they flowed the opposite direction
because “[w]hen [TWEAN] pay[s] to create surplus space where it does
not already exist, [Rutherford] benefits from receiving a taller, stronger
pole that enhances [Rutherford’s] network, and TWEAN remain|[s] obli-
gated to pay annual rent to maintain an attachment to that pole.”

The Business Court also rejected Rutherford’s argument that its rates
from 2010 to 2013 should be considered just, reasonable, and binding on
TWEAN simply because other CSPs such as Charter Communications
continued to pay them, especially in light of the evidence in the record
that Charter only continued to pay due to its reluctance or inability to
litigate the issue. As for Rutherford’s argument that applying the FCC
Cable Rate would lead to an absurd result, given that Kravtin’s calcula-
tions for a just and reasonable rate yielded sums less than half of what
TWEAN had voluntarily agreed to pay in 1998, the Court acknowledged
“the disparity between the FCC Cable rates calculated by Kravtin and
the IOU rates, on the one hand, and the rates charged by [Rutherford],
on the other hand,” but nevertheless found that disparity “does not
undercut the reasonableness of the former or justify the latter.”

Ultimately, the Business Court concluded that Rutherford’s pole
attachment rates from 2010 through 2013 were not just and reasonable
because they “greatly exceed the maximum just and reasonable pole
attachment rates calculated under the FCC Cable Rate formula, and are
not otherwise supported by the evidence and methodologies put forth
by [Rutherford] and its experts.” While acknowledging that section
62-350 “does not limit the Court’s consideration [of whether a rate is
just and reasonable] to only the [FCC] rules and regulations applicable
under Section 224,” it nevertheless concluded that “on the record before
the Court in this case, the FCC Cable Rate formula offered the most
credible basis for measuring the reasonableness of [Rutherford’s] rates.”
The Court further concluded that contrary to Rutherford’s interpreta-
tion of section 62-350’s use of the term “nondiscriminatory” to mean
that its rates should be deemed reasonable because other third-party
CSP attachers in the same class as TWEAN accepted them, the statute’s
detailed provisions requiring EMCs to negotiate when requested “would
be meaningless if [Rutherford] could dictate the rates and terms of
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attachment for every communications service provider once it reached
an agreement with a single one.” After noting that our General Assembly
could have expressly insulated class-based rates from review in individ-
ual cases but did not, the Court concluded that “other third-party attach-
ers’ acceptance of [Rutherford’s] rates may be weighed as evidence . . .
[but] will not foreclose [judicial] review under § 62-350.” Consequently,
the Court also held that Rutherford violated section 62-350 by unilater-
ally increasing TWEAN'’s rates without negotiation. Given the statute’s
plain language and its detailed procedures for negotiating disputes
between EMCs and CSPs, the Court concluded that

[t]he meaning of the statute is clear. [Rutherford] cannot
subject a communications service provider to a rate with-
out first negotiating and subsequently adopting a rate or
litigating disputes. Although § 62-350 in no way bars the
parties from reaching an agreement through negotiation
that may contemplate annual rate increases, . . . the statute
cannot be construed to allow [Rutherford] to do so with-
out first negotiating with [TWEAN].

Finally, having found Rutherford’s rates for the years 2010 through
2013 unjust and unreasonable, the Business Court concluded pursuant
to section 62-350 that “the parties must negotiate and adopt new rates”
for those years, which “shall be applied retroactively to the date imme-
diately following the expiration of the 90-day negotiating period for each
year or the initiation of this lawsuit, whichever is earlier.” The Court
specifically declined to assess any damages for TWEAN because doing
so “would be, in effect, setting a new rate” which it declined to do out
of concern for exceeding its judicial role. Instead, the Court ordered the
parties to adopt new rates for 2010 through 2013 in accordance with
the reasoning outlined in its order and opinion, and further ordered
that, based on those new rates, Rutherford reimburse TWEAN for any
amounts it overpaid between 2010 and 2012, and that TWC Southeast pay
Rutherford the amount it owed based on the new rate adopted for 2013.

On 11 June 2014, Rutherford gave timely written notice of appeal to
this Court.

II. Analysis

A. Rutherford’s rates from 2010-13 were not just or reasonable
under section 62-350

[1] Rutherford first argues that the Business Court erred in its findings
of fact and conclusion of law that the rates it charged TWEAN between
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2010 and 2013 were not just and reasonable under section 62-350.
We disagree.

The standard of review on appeal from a judgment entered after a
non-jury trial like the one the Business Court conducted in this matter
is “whether there is competent evidence to support the [] court’s find-
ings of fact and whether the findings support the conclusions of law and
ensuing judgment.” Pegg v. Jones, 187 N.C. App. 355, 358, 653 S.E.2d 229,
231 (2007) (citations and internal quotation marks omitted), affirmed per
curiam, 362 N.C. 343, 661 S.E.2d 732 (2008). When the court’s factual
findings are supported by competent evidence, they are considered con-
clusive, see id., while “unchallenged findings of fact are presumed to be
supported by competent evidence” and thus likewise binding on appeal.
Peltzer v. Peltzer, __ N.C. App. __, _, 732 S.E.2d 357, 360, disc. review
denied, 366 N.C. 417, 735 S.E.2d 186 (2012). However, “it is well estab-
lished that facts found under misapprehension of the law will be set aside
on the theory that the evidence should be considered in its true legal light.”
42 East, LLC v. D.R. Horton, Inc., 218 N.C. App. 503, 518, 722 S.E.2d 1, 11
(2012) (citation and internal quotation marks omitted). Further, conclu-
sions of law which are mischaracterized as findings of fact will be treated
on review as conclusions of law. See, e.g., Wiseman Mortuary, Inc.
v. Burrell, 185 N.C. App. 693, 697, 649 S.E.2d 439, 442 (2007); see also In
re FEverette, 133 N.C. App. 84, 85, 514 S.E.2d 523, 525 (1999) (“As a general
rule. .. any determination requiring the exercise of judgment, or the appli-
cation of legal principles, is more properly classified as a conclusion of
law.”). A trial court’s conclusions of law are reviewed de novo, as are any
questions of statutory interpretation. See, e.g., Dare Cnty Bd. of Educ.
v. Sakaria, 127 N.C. App. 585, 588, 492 S.E.2d 369, 371 (1997).

In the present case, Rutherford does not specifically challenge any
of the order and opinion’s factual findings, but instead contends that the
order and opinion must be vacated in its entirety and the case remanded
for a new trial because the Business Court misapprehended our General
Assembly’s intent in enacting section 62-350 and therefore misin-
terpreted and misapplied its provisions, leading to an absurd result.
Rutherford offers several arguments in support of its position that the
Business Court erred in its interpretation of the statute, but none of
them are meritorious.

(1) The FCC Cable Rate was the only provision of Section 224 relied
on at trial

First, Rutherford argues that because the statute refers to “section 224
of the Communications Act of 1934,” which at the time of section
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62-350’'s enactment in 2009 included both the FCC Cable Rate and
the FCC Telecom Rate, the Business Court erred by only considering the
FCC Cable Rate to determine whether Rutherford’s rates were just and
reasonable. However, in light of the fact that none of Rutherford’s experts
relied on the FCC Telecom Rate for their calculations at trial, we con-
sider this argument to be the judicial equivalent of a red herring. While
Rutherford contends that its experts utilized formulas that share the FCC
Telecom Rate’s approach for allocating unusable pole space, the record
before us indicates that the only evidence introduced at trial regarding
the specific formulas found in section 224 of the Communications Act of
1934 was TWEAN'’s expert Kravtin’s testimony based on the FCC Cable
Rate. As such, this argument is without merit.

(2) The Business Court did not presumptively adopt the
FCC Cable Rate

Rutherford next argues that the Business Court erred by presump-
tively applying the FCC Cable Rate to determine whether its pole attach-
ment rates were just and reasonable because the express language and
legislative history of section 62-350 illustrate that our General Assembly
did not intend to enact a federal standard of decision. In terms of legis-
lative history, Rutherford emphasizes the fact that in deliberating how
best to regulate pole attachment rates, our General Assembly considered
statutory language that would have mandated the use of FCC rules and
regulations for determining whether a rate is just and reasonable, but
ultimately rejected that version of section 62-350 in favor of its current
format. Rutherford further contends that, as enacted, section 62-350’s
reference to “section 224 of the Communications Act of 1934” was only
intended to address the admissibility of otherwise irrelevant evidence
regarding federal rate-setting methods while still preserving a state law
standard of decision. Indeed, Rutherford points to the use of the phrase
“including without limitation” to modify the statute’s reference to sec-
tion 224 as proof that the General Assembly never intended for the FCC
Cable Rate to presumptively apply as the standard of decision for deter-
mining whether an EMC’s rates are just and reasonable.

Instead, Rutherford argues that because section 62-350 includes the
terms “just,” “reasonable,” and “nondiscriminatory”—which are all com-
monly used in North Carolina statutes and case law relating to activi-
ties legislatively determined to affect a public use—and because section
62-350 falls under our State’s Public Utilities Act, our General Assembly
clearly intended for the Business Court to utilize state law standards in
assessing pole attachment rates. Rutherford contends this is significant
because unlike the FCC Cable Rate, which offers a strictly cost-based
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approach, the state law standard the General Assembly intended requires
additional consideration of other factors, including Rutherford’s organi-
zational structure and revenue requirements as an EMC and the costs it
incurs by allowing attachments to its poles, as well as distinct eviden-
tiary standards and presumptions. See, e.g., State ex rel Utils. Comm’n
v. Carolina Util. Customers Assn, Inc., 348 N.C. 452, 467, 500 S.E.2d
693, 704 (1998); State ex rel Utils. Comm™n v. Carolina Util. Customers
Ass’n, Inc., 361 N.C. 223, 245, 524 S.E.2d 10, 24 (2000). Specifically,
Rutherford argues that under a state law standard: (1) the rates adopted
by a legislatively designated rate-setting body are presumed to be just
and reasonable; and (2) the inclusion of the term “nondiscriminatory”
in section 62-350 obligates it to charge uniform class-based rates, which
are judged based on their fairness to the class as a whole, rather than
any specific individual member. See, e.g., Carolina Water Serv., Inc.
v. Pine Knoll Shores, 145 N.C. App. 686, 689, 551 S.E.2d 558, 560, disc.
review denied, 354 N.C. 360, 556 S.E.2d 298 (2001); State ex rel Utils.
Commn v. Boren Clay Products Co., 48 N.C. App. 263, 270-71, 269
S.E.2d 234, 239-41, disc. review denied, 301 N.C. 531, 273 S.E.2d 461
(1980); State ex rel Corp. Comm’n v. Cannon Mfyg. Co., 185 N.C. 17, 35,
116 S.E. 178, 189 (1923).

Proceeding from these premises, Rutherford contends that because
other third-party attachers continued to pay its pole attachment rates
during the years TWEAN refused, the rates should be presumed just
and reasonable, and that the Business Court therefore erred in apply-
ing the FCC Cable Rate and rejecting the rate calculations proposed
by Rutherford’s experts based on its findings of fact, which Rutherford
contends are mislabeled conclusions of law, that: (1) section 62-350’s
reference to section 224 indicates a “policy decision” by the General
Assembly to require the use of federal standards and distinct cost appor-
tionment methods associated with them; (2) the Court should “looKk[]
first to the FCC’s methods. . . given [section 62-350’s] express instruction
for the Court to consider the FCC approach outlined in Section 224;” and
(3) the General Assembly “intended” that “reliance on established FCC
precedent will . . . provide helpful guidance to parties involved in future
negotiations over just and reasonable pole attachment rates, terms,
and conditions.”

We agree with Rutherford that section 62-350’s legislative history
and its use of the phrase “including without limitation” suggests that our
General Assembly did not intend for the Business Court to rely solely on
the FCC Cable Rate as its standard of decision for evaluating whether
a pole attachment rate is just and reasonable. Indeed, we construe the
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plain language of section 62-350 to indicate a broadly inclusive approach
to the types of evidence the Business Court should consider in analyz-
ing pole attachment rates. However, Rutherford’s argument that the
Business Court presumptively adopted the FCC Cable Rate as its stan-
dard of decision fails because it relies on selective quotations from the
order and opinion that distort and ignore the context of its holding.
While certain findings of fact do suggest that the Business Court viewed
the FCC Cable Rate’s formula for allocating costs to attachers based
on the proportion of usable pole space they occupy to be a more just and
reasonable method of apportionment than those provided in the formu-
las Rutherford’s experts relied on, the order and opinion makes clear
that the Court’s ultimate holding was based not on its preference for one
formula over another but instead on the fact that—due to the significant
errors Rutherford’s experts made in calculating their proposed rates—
the only competent evidence before the Court showed that the rates
Rutherford charged TWEAN for the disputed years were neither just nor
reasonable under the FCC Cable Rate. Stated slightly more succinctly:
the problem for Rutherford was not that the Business Court refused to
consider its evidence, but that it did not consider its evidence compe-
tent because the errors by Rutherford’s witnesses Haire, Beacham, and
Booth artificially inflated the pole attachment rates they testified would
be just and reasonable. In short, the Business Court did not decide that
Rutherford’s witnesses were applying the wrong formulas; it concluded
that they were applying them incorrectly. In the absence of any other
competent evidence, it is unsurprising that the Business Court would
rely on the FCC’s methodology, which the express terms of section
62-350 indicate is admissible as at least some evidence of whether a pole
attachment rate is just and reasonable. But that does not mean that in
doing so the Business Court presumptively adopted the FCC Cable Rate
as its standard of decision. Indeed, our review of the order and opinion
demonstrates that, contrary to Rutherford’s claims, the Business Court
explicitly and repeatedly explained that its findings and conclusions
were “based on the facts presented at trial in this case, and do[] not limit
the Court from considering other methods of proving just and reason-
able rates in future cases that may be brought under § 62-350.” As such,
we conclude that the Business Court did not adopt the FCC Cable Rate
as a presumptive standard of decision, nor did it err in applying it here,
absent any other competent evidence, to determine Rutherford’s rates
for the disputed years were not just and reasonable.

As noted supra, Rutherford also argues that the Business Court
erred by disregarding the state law standard of decision it claims our
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General Assembly intended, including the presumption that its rates are
just and reasonable as a legislatively designated rate-making body that is
obligated to charge uniform rates based on the statute’s inclusion of the
term “nondiscriminatory.” Rutherford further contends that, in light of
case law indicating the fairness of a class-based rate should be measured
on a class-wide basis, see, e.g., Boren Clay Products Co., 48 N.C. App. at
270-71, 269 S.E.2d at 239-41, the Business Court should have presumed
its rates were just and reasonable because other third-party attachers
paid them. There are several reasons why these arguments fail.

On the one hand, we agree with the Business Court’s conclusion that
while another attacher’s acceptance of Rutherford’s uniform class-based
rates may serve as some evidence those rates are just and reasonable,
nothing in section 62-350 suggests that a rate should be presumed just
and reasonable simply because it is uniform, or that the acceptance of
such a rate by one attacher makes it just and reasonable as applied to all
others, especially when, as here, the record demonstrates that although
TWEAN was the only attacher to stop paying, others were clearly dis-
satisfied with Rutherford’s rates but could not afford to litigate. Like
the Business Court, we read the plain language and structure of the
statute to indicate that Rutherford must negotiate with each CSP that
so requests, and we likewise conclude that the detailed timelines for
negotiations and procedures for judicial review provided under section
62-350 would be meaningless if Rutherford “could dictate the rates and
terms of attachment for every [CSP] once it reached an agreement with
a single one.” We are similarly unpersuaded by Rutherford’s argument
that the Business Court erred because TWEAN failed to prove that the
uniform class-based rates Rutherford charged were unreasonable on
a class-wide basis, given that Rutherford failed to prove its rates were
reasonable on any basis and nothing in the record indicates that either
party’s rate calculations depended on any information that was uniquely
specific to TWEAN. Both parties relied on Rutherford’s information to
calculate the costs of its poles, and Rutherford’s experts based their allo-
cation of those costs to TWEAN on Rutherford’s system-wide averages,
while TWEAN applied the FCC Cable Rate’s allocation formula based on
the one foot of usable pole space its attachments occupy. Even assum-
ing arguendo that Rutherford’s other third-party CSP attachers might
occupy slightly more or less space on its poles than TWEAN’s attach-
ments, we conclude that because those variations would be immaterial
in light of the vast disparity between the maximum just and reason-
able rate under the FCC Cable Rate and the rates Rutherford actually
charged, this argument lacks merit.
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On the other hand, it is difficult to discern how any of the state law
presumptions Rutherford refers to could apply in this case, given that
Rutherford failed to present any competent evidence that its rates were
just and reasonable. The Business Court’s order and opinion provides
detailed findings of fact explaining how the errors Rutherford’s experts
made in their calculations artificially inflated its rates and why the Court
did not consider them. Those findings do not require the application of
legal principles and are well supported in the record by competent evi-
dence including each witness’s testimony at trial. Moreover, Rutherford
does not challenge any of them or offer any argument as to how or why
the state law standards it insists the Business Court should have applied
would excuse self-serving mathematical errors. Therefore, these factual
findings are binding on appeal. See Peltzer, __N.C. App. at __, 732 S.E.2d
at 360; Everette, 133 N.C. App. at 85, 514 S.E.2d at 525. Again, the only
competent evidence before the Business Court showed that Rutherford’s
rates were not just or reasonable under the FCC Cable Rate, and we con-
clude this was sufficient to rebut the state law standards and presump-
tions of reasonableness Rutherford claims should have applied, as there
was simply nothing to which they could attach. We therefore further
conclude that Rutherford’s argument that the Business Court erred by
failing to apply state law standards and presumptions lacks merit.

(3) This result is not absurd

Finally, Rutherford argues that the Business Court erred because its
application of the FCC Cable Rate produced absurd results that could
not have been intended by the General Assembly. While it is well estab-
lished that our primary objective in construing a statute is to give effect
to its legislative intent based on its plain meaning, when a literal reading
of a statute “will lead to absurd results, or contravene the manifest pur-
pose of the Legislature, as otherwise expressed, the reason and purpose
of the law shall control and the strict letter thereof shall be disregarded.”
Freeland v. Orange Cnty., 273 N.C. 452, 456, 160 S.E.2d 282, 286 (1968).

Here, Rutherford contends the Business Court’s application of the
FCC Cable Rate produced absurd results with regard to both its rate
levels and its aggregate pole attachment revenues. First, Rutherford
complains that the Business Court’s determination of its maximum just
and reasonable per attachment rates of $2.68 for 2010, $2.56 for 2011,
$2.57 for 2012, and $2.64 for 2013 are less than half of the per attachment
rate of $5.50 that TWEAN voluntarily paid in 1999. Rutherford further
asserts, without citation to any evidence in the record, that our General
Assembly surely could not have intended for section 62-350 to statuto-
rily mandate a rollback of pole attachment rates. But Rutherford’s bald
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assertion ignores this Court’s prior holding that section 62-350 “endorses
regulatory intervention to promote just and reasonable rates,” Town of
Landis, __ N.C. App. at __, 747 S.E.2d at 615, as well as the fact that
before the statute’s enactment in 2009, Rutherford and other EMCs were
operating in what essentially amounted to an unregulated monopoly
environment in which they were allowed to charge whatever exorbitant
rate they wanted. We also note that Rutherford’s argument mischarac-
terizes what the Business Court actually held. As its order and opinion
makes clear, the Business Court explicitly declined to set a maximum
just and reasonable pole attachment rate out of concern that doing so
would exceed its judicial function. Instead, it held that Rutherford’s
rates for the years in dispute were not just or reasonable based on the
only competent evidence in the record before it—TWEAN’s expert
Kravtin’s testimony applying the FCC Cable Rate—and ordered the par-
ties to “negotiate and adopt new rates” for the years in dispute. Thus, we
conclude this argument is without merit.

Rutherford also complains that under the FCC Cable Rate, the
maximum just and reasonable pole attachment rate it can charge as an
EMC is far lower than the maximum rate the same formula could poten-
tially generate for an IOU, which will result in a drastic reduction to
its total revenues from pole attachments. By Rutherford’s logic, this is
an absurd result in part because Congress never intended for the FCC
Cable Rate to apply to EMCs, which it exempted from federal regulation
when it first enacted legislation to protect the then-fledgling cable indus-
try from monopoly pole attachment rates charged by for-profit IOUs.
Nevertheless, the Business Court provided detailed factual findings
explaining that the FCC Cable Rate is widely lauded for its straightfor-
ward applicability to all types of utilities. Rutherford’s related argument
that our General Assembly never intended for the Business Court to pre-
sumptively adopt the FCC Cable Rate as its standard of decision fails
for the same reasons already discussed supra. Moreover, as Rutherford
concedes, the disparity in the maximum rates EMCs and IOUs can
charge under the FCC Cable Rate is driven entirely by the disparities
in their relative costs. As an EMC organized under Chapter 117 of our
General Statutes, Rutherford’s costs are far lower than a typical IOU’s
because it is exempt from paying income taxes and receives many other
special advantages in order to better serve its core mission of helping to
spread electricity to rural parts of our State.

Rutherford further protests that under the FCC Cable Rate its rates
will be even lower relative to IOU rates because its rural service areas
have a lower average number of attaching parties per pole than IOUs



222 IN THE COURT OF APPEALS

RUTHERFORD ELEC. MEMBERSHIP CORP. v. TIME WARNER ENTM'T
[240 N.C. App. 199 (2015)]

that serve more densely populated areas. Essentially then, Rutherford’s
argument amounts to a plea for more special advantages to make up
for all the special advantages that it already gets, implying that other-
wise its core mission could be jeopardized by the decline in its pole
attachment revenues. Rutherford made similar arguments at trial, but
the Business Court rejected them in detailed factual findings explaining
that, rather than subsidizing TWEAN at Rutherford’s members’ expense,
applying the FCC Cable Rate would still benefit Rutherford financially
because the incidental costs of attachments are paid by the attachers
who generate additional revenue for Rutherford by renting surplus pole
space that would otherwise go unoccupied. Moreover, nothing in our
review of the record indicates that Rutherford’s continued financial sta-
bility is in any way dependent on its pole attachment rates or supports
its insinuation that application of the FCC Cable Rate will endanger its
core mission. Rutherford also argues that as an EMC, Chapter 117 of
our General Statutes conveys vast discretion to its board of directors to
act in the best interests of its member-owners. That may well be true,
but section 62-350 demonstrates our General Assembly’s intent to limit
that discretion when it comes to charging pole attachment rates. While
Rutherford’s board of directors may no doubt be unhappy that it can
no longer charge the same pole attachment rates it previously could in
an unregulated monopoly environment, that alone does not mean the
Business Court’s narrow, detailed, and accurate application of section
62-350 produced an absurd result. We therefore conclude that this argu-
ment is without merit.

Accordingly, we hold that the Business Court did not err in conclud-
ing that Rutherford’s rates for the disputed years were neither just nor
reasonable under section 62-350.

B. Rutherford violated § 62-350 by unilaterally raising its rates
without negotiation

[2] Rutherford also argues that the Business Court erred by conclud-
ing that it violated TWEAN’s rights under section 62-350 when it uni-
laterally raised TWEAN'’s pole attachment rates without negotiation.
Specifically, Rutherford contends that given the statute’s inclusion of the
term “nondiscriminatory,” it is obligated to charge a uniform rate to all
similarly situated third-party attachers, which means it was required to
invoice TWEAN at the same rate it charged other CSPs, which continued
to increase during the years in dispute. Therefore, Rutherford insists
that it did not violate section 62-350 when it continued to unilaterally
raise TWEAN'’s rates without negotiation and also complains that the
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Business Court’s interpretation of the statute renders compliance virtu-
ally impossible. We disagree.

The plain language of section 62-350 requires a utility pole owner
to allow CSPs to attach to its poles at “just, reasonable, and nondis-
criminatory rates, terms, and conditions adopted pursuant to negoti-
ated or adjudicated agreements,” N.C. Gen. Stat. § 62-350(a) (emphasis
added), and further provides procedures for negotiations upon a CSP’s
request and mechanisms for resolving disputes arising therefrom. Id.
§ 62-350(b)-(c). Thus, as the Business Court concluded in its order and
opinion, “[t]he meaning of the statute is clear. [Rutherford] cannot sub-
ject a [CSP] to arate without first negotiating and subsequently adopting
arate or litigating disputes.”

Rutherford’s protests to the contrary are wholly unpersuasive. On
the one hand, Rutherford insists that as an EMC organized under Chapter
117 of our General Statutes, it is authorized to adopt uniform rates for
similarly situated attachers, and that section 62-350 does not purport to
extinguish that authority or transfer it to either the Business Court or an
objecting attacher. But this argument conveniently ignores the statute’s
plain language, which requires Rutherford to negotiate when requested
before charging rates that are not merely uniform but also just and rea-
sonable. On the other hand, Rutherford worries that if an EMC with mul-
tiple CSPs attached to its poles must first negotiate with every attacher
that so requests before adopting a rate, compliance with section 62-350’s
nondiscrimination requirement will be virtually impossible. We see no
reason that would prevent a pole owner from adopting temporary rates
subject to true-up while negotiating rates with multiple attachers at the
same time and then subsequently adopting a uniform rate that is just and
reasonable as to all of them.

Finally then, absent any credible argument why we should ignore
the statute’s plain language, we have no trouble concluding from the
procedural history of this litigation that Rutherford violated section
62-350. The record before us clearly indicates that after the parties
began negotiating pursuant to section 62-350, Rutherford unilaterally
raised TWEAN’s pole attachment rates each year and threatened to
remove TWEAN'’s attachments from its poles if it refused to pay the
increased rates. Rutherford attempts to argue that its actions did not
violate section 62-350 because it only subjected TWEAN to invoices,
but given Rutherford’s failure to show that the rates reflected in these
invoices were “adopted pursuant to negotiated or adjudicated agree-
ments” as the statute’s express terms require, id. § 62-350(a), this



224

IN THE COURT OF APPEALS

STATE v. BARKER
[240 N.C. App. 224 (2015)]

argument fails. Accordingly, we hold that the Business Court did not
err in concluding that Rutherford violated section 62-350 when it uni-
laterally raised TWEAN'’s pole attachment rates without negotiation.
Therefore, the Business Court’s order and opinion is

AFFIRMED.
Judges STEELMAN and GEER concur.
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False Pretense—indictment—misrepresentation—roof repairs

The Court of Appeals rejected defendant’s argument that his
indictments for obtaining property by false pretenses were facially
invalid because they failed to “intelligibly articulate” defendant’s
misrepresentations. The indictments clearly stated that defendant
told his elderly victims their roofs needed repairs when the roofs in
fact did not need repairs.

False Pretense—sufficiency of the evidence—misrepresenta-
tion—roof repairs—incomplete or substandard work

In defendant’s appeal of his convictions for obtaining property
by false pretenses, the Court of Appeals rejected his argument that
the trial court erred by denying his motion to dismiss. In the light most
favorable to the State, the evidence showed that defendant falsely
told his elderly victims that their roofs needed repairs and then took
their money only to perform incomplete or substandard work.

False Pretense—jury instructions—specific misrepresenta-
tion and property—not required

In defendant’s trial for obtaining property by false pretenses,
the trial court did not err by failing to instruct the jury on the spe-
cific alleged misrepresentation made or the property received by
defendant. The trial court properly gave the pattern jury instruc-
tion and was not required to specify the misrepresentation or prop-
erty received. Even assuming error, there would be no plain error
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because the Court of Appeals has consistently found no error where
atrial court has given the pattern jury instruction on obtaining prop-
erty by false pretenses.

4. False Pretense—bad character evidence—post-arrest inter-
view video
In defendant’s trial for obtaining property by false pretenses, the
trial court did not commit plain error by admitting a video recording
of defendant’s post-arrest interview with a police detective, which
contained evidence of defendant’s bad character. Defendant knew
the contents of the video yet chose not to object—perhaps as part of
his trial strategy—and he failed to meet his burden of showing that
the trial court erred. Even assuming the trial court erred, in light of
abundant other testimony that defendant actively sought to defraud
elderly homeowners, defendant did not demonstrate prejudice.

5. False Pretense—bad character testimony—showed plan to
defraud

In defendant’s trial for obtaining property by false pretenses,
the trial court did not err by admitting Rule 404(b) testimony from
multiple witnesses tending to show that defendant actively sought
to defraud elderly homeowners by falsely telling them their roofs
needed repairs. This evidence was relevant for showing defendant’s
common plan, knowledge, intent, and lack of mistake, and the pro-
bative value outweighed the prejudicial effect. Furthermore, the
trial court gave a limiting instruction to the jury.

Appeal by defendant from judgment entered 1 November 2013 by
Judge W. Douglas Parsons in Orange County Superior Court. Heard in
the Court of Appeals 6 January 2015.

Attorney General Roy Cooper, by Special Deputy Attorney General
David N. Kirkman, for the State.

Michele Goldman for defendant-appellant.

BRYANT, Judge.

Where an indictment for the offense of obtaining property by false
pretenses alleges the ultimate facts of the offense, including the acts
of misrepresentation, the indictment is not facially defective. The trial
court did not commit error, plain or otherwise, in the admission of evi-
dence, including evidence admitted under Rule 404(b).
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On 22 April 2013, defendant Gary Anderson Barker, Jr., was
indicted on two counts of obtaining property by false pretenses and
for being an habitual felon. The charges came on for trial during the
28 October session of Orange County Superior Court, the Honorable W.
Douglas Parsons, Judge presiding. At trial, the evidence tended to show
the following.

In May of 2010, defendant approached Nellie Harward at her home
and told her that her roof needed repainting. Ms. Harward, who was
eighty-five years old, was persuaded by defendant and paid him $2,200.00
to repaint the metal roof of her home with black paint. Defendant also
told Ms. Harward he would repair a shed in her backyard which housed
her laundry equipment. Ms. Harward signed agreements with defendant
for the work on her home and shed. Defendant worked on the roofing
and siding of the shed, and rewired the shed. Ms. Harward paid defen-
dant in two checks in the amount of $3,400.00 and $3,900.00, for a total
of $7,300.00, for the shed repairs.

Ms. Harward stated that as soon as it began to rain, the roof of her
newly repaired shed began to leak and continued to do so each time it
rained, damaging her new clothes dryer. Ms. Harward also stated that
the black paint defendant had used on her roof quickly began to flake
and peel off, causing leaks in the ceiling of her home. When Ms. Harward
asked defendant to repair the roofs on her home and shed to stop the
leaks, defendant claimed his repairs did not cause the leaks. After defen-
dant refused to repair the leaking house and shed roofs, Dennis LaRue, a
neighbor of Ms. Harward’s, fixed the roof of her home and replaced her
backyard shed. LaRue noted the shoddy work and substandard materi-
als used by defendant and testified regarding them at trial. Ms. Harward
ultimately paid $8,000.00 to have her shed replaced in order to correct
the “work” defendant performed on it.

Also, in May of 2010, Ms. Geraldine Hoenig was approached by defen-
dant who claimed Ms. Hoenig’s roof needed repair. After inspecting her
roof, defendant told Ms. Hoenig she also needed to repair the roof deck-
ing on her home because the wood was rotten. Defendant told Ms. Hoenig
that he could repair her roof for $6,800.00 and her chimney for $900.00.
Ms. Hoenig borrowed $4,000.00 from the bank to pay defendant. Then,
defendant demanded she pay him an additional $2,800.00 so he could
special-order white shingles for her roof; Ms. Hoenig returned to her bank
and borrowed these additional funds which she paid to defendant.

Defendant and his work crew began to work on Ms. Hoenig’s
roof, but after removing the shingles surrounding the roof’s perimeter,
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defendant covered the exposed areas with roofing felt and did not
return to complete the job. The roofing felt soon blew off of the roof,
causing the roof to leak. When Ms. Hoenig called defendant, defendant
claimed he could not finish her roof until the white shingles had arrived.
Defendant then told Ms. Hoenig he would need another payment to com-
plete the work, and when she told defendant she could only give him
an additional $200.00, defendant accepted the money. Defendant never
returned to finish the roofing repairs for Ms. Hoenig.

A subsequent investigation revealed no sign of rotten wood on
Ms. Hoenig’s roof; rather, the damage observed appeared to have been
recently caused by a hammer. It was also determined that defendant had
not placed an order for white shingles, despite telling Ms. Hoenig that he
had. Ms. Hoenig’s roof was later repaired by another roofing company
at no cost to her.

The State presented additional testimony by Bill Grice, Zona
Norwood, and Helen Stinson. Mr. Grice testified that defendant had con-
tracted with his late father, eighty-six-year-old William F. Grice, to repair
his father’s roof in May 2010. Mr. Grice stated that he had observed his
father arguing with defendant because defendant wanted additional
monies paid before he would finish the roof repairs. Mr. Grice further
stated that his father’s roof had to be replaced about three years later
due to leaks caused by defendant’s poor workmanship.

Ms. Norwood testified that she was approached by defendant in May
of 2010 about needing repairs to the flashing on the chimney of her home
where she had resided for forty-four years. Defendant offered to repair
the flashing for $40.00. After defendant went onto her roof to repair the
chimney flashing, defendant told Ms. Norwood that her roof had signifi-
cant damage all over it due to hail. Defendant urged Ms. Norwood to call
her insurance company and that he would fix her roof for whatever price
the insurance company would agree to. However, Ms. Norwood’s insur-
ance adjuster found no sign of hail damage to the roof. Another roofer
whom Ms. Norwood called for a second opinion also found no evidence of
hail damage, although he did notice that the repairs to the chimney flash-
ing were not done properly. The second roofer also found what he deter-
mined to be evidence of intentional damage to Ms. Norwood’s roof: a new
nail had been partially driven into the roof just below the chimney, and the
placement of the nail was such that it would cause the roof to leak. The
second roofer repaired the damage to Ms. Norwood’s roof for $100.00.

Ms. Stinson testified that she was approached by defendant in
September of 2009 about needing repairs to her roof. Ms. Stinson, who
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was seventy-eight years old, stated that after going onto her roof, defen-
dant claimed that she needed her entire roof replaced. Ms. Stinson even-
tually paid defendant in three checks in the amount of $425.00, $1,600.00,
and $2,000.00, totaling $4025.00, to have her roof repaired. However,
after opening a large hole in her roof, defendant failed to fix the hole
or finish repairing her roof. Defendant did not respond to Ms. Stinson’s
phone calls when she tried to reach him. Ms. Stinson had to pay another
roofer $3,000.00 to repair the hole in her roof.

The State presented during the trial a video-recording of defen-
dant’s post-arrest interview. During the interview defendant, when ques-
tioned about the repairs he performed for Ms. Harward and Ms. Hoenig,
defended his workmanship and denied any wrongdoing.

On 1 November, a jury convicted defendant on two counts of obtain-
ing property by false pretenses. Defendant plead guilty to the habitual
felon charge. The trial court sentenced defendant to 96 to 125 months
in prison, and ordered defendant to make restitution to Ms. Harward in
the amount of $7,300.00 and to Ms. Hoenig in the amount of $7,000.00.
Defendant appeals.

On appeal, defendant argues that (I) his indictments for obtaining
property by false pretenses were facially invalid. Defendant further con-
tends the trial court (II) committed plain error in admitting an exhibit,
and (III) erred in admitting Rule 404(b) witness testimony.

L

In his first argument, defendant sets forth three major contentions
which we review separately based on the standard of review applicable
to each.

Validity of Indictments

[1] Defendant contends his indictments alleging obtaining property by
false pretenses were facially invalid because they failed to “intelligibly
articulate” defendant’s misrepresentations. We disagree.

“[W]here an indictment is alleged to be invalid on its face, thereby
depriving the trial court of its jurisdiction, a challenge to that indict-
ment may be made at any time, even if it was not contested in the trial
court.” State v. Wallace, 351 N.C. 481, 503, 528 S.E.2d 326, 341 (2000)
(citations omitted). “On appeal, we review the sufficiency of an indict-
ment de novo.” State v. McKoy, 196 N.C. App. 650, 652, 675 S.E.2d 406,
409 (2009) (citation omitted).
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“An indictment couched in the language of the statute is generally
sufficient to charge the statutory offense. It is also generally true that
indictments need only allege the ultimate facts constituting the ele-
ments of the criminal offense.” State v. Singleton, 85 N.C. App. 123, 126,
3564 S.E.2d 259, 262 (1987) (citing State v. Palmer, 293 N.C. 633, 638,
239 S.E.2d 406, 410 (1977)).

Obtaining property by false pretenses is defined as
(1) a false representation of a past or subsisting fact or
a future fulfillment or event, (2) which is calculated and
intended to deceive, (3) which does in fact deceive, and (4)
by which the defendant obtains or attempts to obtain any-
thing of value from another person [pursuant to N.C. Gen.
Stat. §] 14-100(a). A key element of the offense is that the
representation be intentionally false and deceptive.

State v. Compton, 90 N.C. App. 101, 103, 367 S.E.2d 353, 354 (1988) (cita-
tions omitted).

The indictments challenged by defendant are as follows. Indictment
10 CRS 51390A, concerning Ms. Hoenig, alleged that

[t]he jurors for the State upon their oath present that on or
about the date of offense shown and in the county named
above the defendant named above unlawfully, will-
fully and feloniously did knowingly and designedly with
the intent to cheat and defraud obtain U.S. currency in the
amount of $7,000.00 from Geraldine Hoenig by means
of a false pretense which was calculated to deceive
and did deceive. This property was obtained by means
of approaching the victim and claiming that her roof
needed repair, and then overcharging the victim for either
work that did not need to be done, or damage that was
caused by the defendant, with no intention of providing
professional services to the victim in return for the U.S.
currency that he fraudulently acquired.

Indictment 10 CRS 51931A, concerning Ms. Harward, alleged that

[t]he jurors for the State upon their oath present that on or
about the date of offense shown and in the county named
above the defendant named above unlawfully, willfully and
feloniously did knowingly and designedly with the intent
to cheat and defraud, obtain or attempt to obtain U.S. cur-
rency in the amount of $7,300.00 from Nellie Harward by
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means of a false pretense which was calculated to deceive
and did deceive. This property was obtained by means of
approaching the victim and claiming that her shed roof
needed repair, and at the time the defendant intended to
use substandard materials and construction to overcharge
the victim.

Defendant’s argument that the indictments fail to articulate the mis-
representations committed by defendant lacks merit. The indictments
clearly state that defendant, on separate occasions, obtained property
(money) from Ms. Hoenig and Ms. Harward by convincing each victim to
believe that their roofs needed extensive repairs when in fact their roofs
were not in need of repair at all. In each indictment, the State gave the
name of the victim, the monetary sum defendant took from each victim,
and the false representation used by defendant to obtain the money: by
defendant “approaching [Ms. Hoenig] and claiming that her roof needed
repair, and then overcharging [Ms. Hoenig] for either work that did not
need to be done, or damage that was caused by the defendant[.]” As
to Ms. Harward, the false representation used by defendant to obtain
the money was “by . . . claiming that her shed roof needed repair, [with
defendant knowing] at the time [that he] intended to use substandard
materials and construction to overcharge [Ms. Harward].” Each indict-
ment charging defendant with obtaining property by false pretenses
was facially valid, as each properly gave notice to defendant of all of the
elements comprising the charge, including the element defendant pri-
marily challenges: the alleged misrepresentation (i.e., that defendant
sought to defraud his victims of money by claiming their roofs needed
repair when in fact no repairs were needed, and that defendant initiated
these repairs but either failed to complete them or used substandard
materials in performing whatever work was done). See State v. Cronin,
299 N.C. 229, 238, 262 S.E.2d 277, 283 (1980) (holding that an indict-
ment alleging the defendant had deceived a bank through false repre-
sentations was facially sufficient, because “[i]f the false pretense caused
the victim to give up his property, it logically follows that the property
was given up because the victim was in fact deceived by the false pre-
tense.”). Defendant’s challenge to the indictments as facially invalid is,
therefore, overruled.

Sufficiency of the Evidence

[2] Defendant further argues that even if the indictments were facially
valid, the State did not meet its evidentiary burden of proof. Specifically,
defendant contends the State’s evidence only showed that defendant



IN THE COURT OF APPEALS 231

STATE v. BARKER
[240 N.C. App. 224 (2015)]

“charged a lot for poor quality work,” rather than demonstrating that
defendant “obtained the property alleged by means of a misrepresenta-
tion,” and that as a result, the trial court erred in denying defendant’s
motion to dismiss.

In order to justify the denial of a motion to dismiss for
insufficient evidence, the State must present substantial
evidence of (1) each essential element of the [charged
offense] and (2) defendant’s being the perpetrator of such
offense. Substantial evidence is such relevant evidence as
a reasonable mind might accept as adequate to support a
conclusion. On appeal, we view the evidence in the light
most favorable to the State, giving the State the benefit of
all reasonable inferences. We review a trial court’s deci-
sion to deny a motion to dismiss for insufficient evidence
de novo.

State v. Privette, 218 N.C. App. 459, 470-71, 721 S.E.2d 299, 308-09 (2012)
(citations and quotations omitted).

The gist of obtaining property by false pretense is the false
representation of a . . . fact intended to and which does
deceive one from whom property is obtained. The [S]
tate must prove, as an essential element of the crime, that
defendant made the misrepresentation as alleged. If the
[S]tate’s evidence fails to establish that defendant made
this misrepresentation but tends to show some other mis-
representation was made, then the [S]tate’s proof varies
fatally from the indictments.

State v. Linker, 309 N.C. 612, 614-15, 308 S.E.2d 309, 310-11 (1983) (cita-
tions omitted).

The State presented evidence through the testimony of Ms. Harward
and Ms. Hoenig. Each testified that defendant approached them at
their respective homes by claiming he had noticed roof damage on their
homes while driving through their neighborhood. Each of them gave
defendant money, $7,300.00 and $7,000.00, respectively, based on his
representation that repairs were needed. Ms. Hoenig discussed how
defendant initially claimed only a small repair to her roof was needed,
before inspecting the roof and claiming that significant repairs were
needed. Ms. Hoenig stated that although defendant began to repair her
roof by removing several rows of shingles, defendant then abandoned
the job; Ms. Hoenig was forced to call another roofer to repair the dam-
age after her partially unshingled roof began to leak.
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Ms. Harward testified that after she asked defendant to simply “nail
down” part of her shed’s roofing, defendant claimed the shed’s entire
roof needed to be replaced. After the shed’s roof was replaced, Ms.
Harward stated that the roof began to leak immediately, damaging her
clothes dryer; defendant’s substandard repairs required Ms. Harward to
purchase a new shed.

We disagree with defendant that such evidence was insufficient to
support the charges of obtaining property by false pretenses. Rather, this
evidence demonstrates that defendant deliberately targeted Ms. Harward
and Ms. Hoenig, two elderly women, for the purpose of defrauding each
of them by claiming their roofs needed significant repairs when, as the
State’s evidence showed, neither woman’s roof needed repair at all. The
State presented additional evidence which tended to show that within
the same general timeframe, defendant had targeted other elderly indi-
viduals as well, each time approaching the individual at his or her home
and claiming that their roof needed a small repair. Upon inspecting the
roof, defendant would then claim the roof needed more significant (and
costly) repairs. In each instance, defendant would either begin but never
complete the roof repair, or would do a substandard job on the repair.
Such evidence was more than sufficient to sustain the charges of obtain-
ing property by false pretense against defendant, as the evidence dem-
onstrated that defendant deliberately targeted elderly individuals for the
purpose of defrauding those persons based on false roof repair claims.

Defendant also attempts to support his argument by contending
that even if the State presented evidence of a false representation by
defendant, such evidence would constitute a fatal variance because the
$7,000.00 obtained from Ms. Hoenig and the $7,300.00 obtained from
Ms. Harward “was not the subject of any purported misrepresenta-
tion.” Rather, defendant asserts he “legitimately earned at least some
portion” of each amount and, as such, the indictments were defective.
Defendant’s argument lacks merit for, as already discussed, the indict-
ments were facially sufficient as to what property defendant obtained
from his victims by means of false representations. Moreover, although
defendant claims he “legitimately earned at least some portion” of the
$7,300.00 Ms. Harward paid him for other home repair services, a review
of the trial transcript indicates that Ms. Harward paid this sum to defen-
dant solely for defendant’s “work” on her shed, a shed which had to
be replaced with an entirely new structure due to the damage caused
by defendant. Likewise, Ms. Hoenig’s payment of $7,000.00 to defendant
was solely for her roof to be repaired, and these “repairs” consisted of
defendant removing three rows of shingles from the edge of her roof
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and then abandoning the job, causing the roof to leak and forcing Ms.
Hoenig to contact another roofer to fix the damage. Defendant’s conten-
tion that the indictments were defective because he “legitimately earned
at least some portion” of these monies is without any merit, as the evi-
dence indicated that for each victim, defendant engaged in work which
caused significant damage to each victim’s property, causing each victim
to expend resources of time and/or money to complete work that was
never finished or repair damage based on the shoddy work performed by
defendant. Viewed in the light most favorable to the State, the evidence
was sufficient for a jury to find defendant made a false representation
to each of his victims and committed the crime of obtaining property by
false pretenses. Defendant’s challenge to the trial court’s denial of his
motion to dismiss is overruled.

Jury Instructions

[3] Defendant next argues that even if the indictments were sufficient,
the trial court erred in its jury instructions because the trial court failed
to specify the misrepresentation made by defendant or the property
defendant received. First, and perhaps most importantly, defendant
failed to object to the trial court’s jury instructions. Therefore, this issue
must be reviewed for plain error. See State v. Lawrence, 365 N.C. 506,
516, 723 S.E.2d 326, 333 (2012) (citation omitted).

[T]he plain error rule . . . is always to be applied cautiously
and only in the exceptional case where, after reviewing
the entire record, it can be said the claimed error is a
“fundamental error, something so basic, so prejudicial, so
lacking in its elements that justice cannot have been done,”
or “where [the error] is grave error which amounts to a
denial of a fundamental right of the accused,” or the error
has “ ‘resulted in a miscarriage of justice or in the denial
to appellant of a fair trial’ ” or where the error is such as
to “seriously affect the fairness, integrity or public reputa-
tion of judicial proceedings” or where it can be fairly said
“the instructional mistake had a probable impact on the
jury’s finding that the defendant was guilty.”

Id. at 516-17, 723 S.E.2d at 334 (citing State v. Odom, 307 N.C. 655, 660,
300 S.E.2d 375, 378 (1983)). However, “even when the ‘plain error’ rule
is applied, [i]t is the rare case in which an improper instruction will
justify reversal of a criminal conviction when no objection has been
made in the trial court.” Id. at 517, 723 S.E.2d at 333-34 (citations and
quotation omitted).
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During the charge conference, defendant did not object to the trial
court’s proposed instructions, nor did defendant object during or after
the trial court gave the following pertinent instructions to the jury:

The defendant has been charged with two counts
of obtaining property by false pretenses. For you to find
the defendant guilty of each of these offenses, the State
must prove five things beyond a reasonable doubt in
each count: First, that the defendant made a represen-
tation to another about a past or subsisting fact or of a
future fulfillment or event; second, that this representa-
tion was false; third, that this representation was calcu-
lated and intended to deceive; fourth, that the victim was
in fact deceived by this representation; and fifth, that the
defendant obtained or attempted to obtain property from
the victim.

In 10 CRS 51934, if you find from the evidence beyond
a reasonable doubt that on or about May 1, 2010, to June
1, 2010, the defendant made a representation to Geraldine
Hoenig about a past or subsisting fact or of a future fulfill-
ment or event and that this representation was false, that
this reputation was calculated and intended to deceive,
that Geraldine Hoenig was in fact deceived by it, and that
the defendant thereby obtained property from Geraldine
Hoenig, it would be your duty to return a verdict of guilty.
If you do not so find or have a reasonable doubt as to one
or more of these things, it would be your duty to return a
verdict of not guilty.

In 10 CRS 51931A, if you find from the evidence
beyond a reasonable doubt that on or about May 1,
2010, to June 1, 2010, the defendant made a representa-
tion to Nellie Harward about a past or subsisting fact or
of a future fulfillment or event and that this representa-
tion was false, that this representation was calculated
and intended to deceive, that Nellie Harward was in fact
deceived by it, and that the defendant thereby obtained
or attempted to obtain property from Nellie Harward, it
would be your duty to return a verdict of guilty. If you do
not so find or have a reasonable doubt as to one or more of
these things, it would be your duty to return a verdict
of not guilty.
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Defendant’s contention that the trial court erred in its jury instruc-
tions is without merit, as the trial court properly instructed the jury
using the pattern jury instruction for the offense of obtaining property by
false pretenses. See N.C. Gen. Stat. § 14-100 (2013); N.C.P.I--Crim. 219.10
(2013). Defendant cites cases indicating the specificity required of an
indictment alleging obtaining property by false pretenses, and the proof
the State is required to put forth, including the representation alleged
in the indictment. However, defendant also acknowledges, albeit while
trying to distinguish it, a case where this Court noted that the trial court
was not required to instruct the jury on a specific misrepresentation in
the indictment alleging obtaining property by false pretenses. See State
v. Ledwell, 171 N.C. App. 314, 320, 614 S.E.2d 562, 566 (2005) (“A jury
instruction that is not specific to the misrepresentation in the indictment
is acceptable so long as the court finds ‘no fatal variance between the
indictment, the proof presented at trial, and the instructions to the jury.’”
(quoting State v. Clemmons, 111 N.C. App. 569, 578, 433 S.E.2d 748, 7563
(1993)). Therefore, we can find no error in the trial court’s instructions
in the instant case.

However, even assuming arguendo the trial court’s instructions
were erroneous, we would still find no plain error as this Court has con-
sistently found no plain error where a trial court has given the pattern
jury instruction for the offense of obtaining property by false pretenses.
See State v. Grier, 35 N.C. App. 119, 121, 239 S.E.2d 870, 871 (1978) (no
plain error where the trial court charged the jury according to the pat-
tern jury instruction for obtaining property by false pretenses). As such,
the trial court did not commit error, much less plain error, in its jury
instructions for the offense of obtaining property by false pretenses.
Defendant’s argument is, therefore, overruled.

11

[4] Defendant next contends the trial court committed plain error
in admitting an exhibit, a videotaped interview of defendant after his
arrest. We disagree.

As defendant lodged no objection to the videotape when it was
introduced into evidence and played for the jury, defendant’s challenge
on appeal can only be based on plain error. And, as we noted in Issue I,
plain error is to be applied cautiously, and only in exceptional cases.
Defendant bears the burden of establishing that the error he alleges is a
fundamental error, prejudicial to him, that had a probable impact on the
jury’s verdict. See Lawrence, 365 N.C. at 516-17, 723 S.E.2d at 333-34. On
the facts of this case, defendant is unable to meet his burden.
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Defendant argues that the trial court committed plain error when it
admitted into evidence, without objection by defendant, a videotaped
recording of his post-arrest interview with Detective Atack. Nevertheless,
defendant now contends the admission of the video recording was
highly prejudicial because the recording contained evidence regarding
defendant’s prior criminal history, drug use, and “habit of frequenting
strip clubs[,]” and that this evidence of defendant’s bad character vio-
lated Rule 404(b). Defendant’s argument is unavailing though, because
defendant knew the contents of the video, including those parts he now
challenges, yet he chose not to object to the video, either in its entirety
or any portion of it, at trial. Under our adversarial system, parties must
present their evidence and arguments at trial, and “have an obligation
to raise objections to errors at the trial level. Any other approach would
place an undue if not impossible burden on the trial judge.” Id. at 512,
723 S.E.2d at 330 (citations and quotation omitted). Perhaps as a trial
strategy, since he did not testify, defendant chose not to object and was
able to use the video to assert an alibi defense, to describe events and
interactions with the victims, including specific denials of wrongdoing,
and to point to someone else as being responsible for the shoddy work
alleged. Notwithstanding defendant’s reasons for not objecting at trial,
here, on appeal, he is unable to show that the trial court erred in admit-
ting the videotape and its contents as evidence.

Further, even if we were to assume (which we refuse to do) that
the admission of the video recording was error, defendant has not dem-
onstrated prejudice from its admission. The State put forth witness
testimony of Ms. Harward and Ms. Hoenig, the two victims alleged in
the indictments, as well as Rule 404(b) witness testimony by four other
individuals who had been subjected to defendant’s fraudulent roof
repair scheme. The videotape of defendant’s interview was admitted
into evidence only after six witnesses and Detective Atack had testified.
As the testimony was both consistent and compelling in demonstrat-
ing that defendant actively sought to defraud elderly homeowners by
claiming their homes needed roof repairs when, in fact, no such repairs
were needed, it is not probable that the jury could have reached a dif-
ferent verdict had the trial court not admitted the videotaped interview.
Accordingly, defendant’s argument is overruled.

111

[6] Finally, defendant argues that the trial court erred in admitting Rule
404(b) witness testimony. We disagree.

“[W]e . .. review the admission of . . . 404(b) testimony de novo.”
State v. Beckelheimer, 366 N.C. 127, 130, 726 S.E.2d 156, 159 (2012).
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While “[e]vidence of a person’s character or a trait of his character is
not admissible for the purpose of proving that he acted in conformity
therewith on a particular occasion,” such evidence may be “admissible
for other purposes, such as proof of motive, opportunity, intent, prepa-
ration, plan, knowledge, identity, or absence of mistake, entrapment or
accident.” N.C. Gen. Stat. § 8C-1, Rule 404(a), (b) (2013). We use a three-
part test to determine whether evidence was properly admitted under
Rule 404(b):

First, is the evidence relevant for some purpose other than
to show that defendant has the propensity for the type of
conduct for which he is being tried? Second, is that pur-
pose relevant to an issue material to the pending case?
Third, is the probative value of the evidence substantially
outweighed by the danger of unfair prejudice pursuant to
Rule 403?

State v. Foust, 220 N.C. App. 63, 69, 724 S.E.2d 154, 159 (2012).

The State put on three Rule 404(b) witnesses: Mr. Grice, Jr., Ms.
Norwood, and Ms. Stinson. Mr. Grice testified about his elderly father’s
experience with defendant, while Ms. Norwood and Ms. Stinson testified
about their personal experiences with defendant. Each witness offered
evidence which tended to show that defendant had deliberately targeted
elderly individuals by approaching them at their homes and claiming
their roofs needed repair. More specifically, the Rule 404(b) evidence
was offered to show, and indeed demonstrated, that defendant acted
according to a common plan or scheme, as well as showing knowledge,
intent, and lack of mistake. The trial court in fact analyzed the Rule
404(b) evidence and found it to be relevant for a purpose other than pro-
pensity, and that it was admissible and relevant to plan, knowledge, and
lack of mistake. The trial court then conducted a balancing test, find-
ing that the probative value of the evidence outweighed the prejudicial
effect. From our review, it appears the evidence was properly admitted
under Rule 404(b).

The evidence defendant challenges shows that defendant would
stop and approach an elderly victim at his or her house and claim that
the victim needed minor roof repairs (defendant often claimed a few
shingles were loose, and that this problem could be immediately fixed
for about $40.00). After defendant or defendant’s assistant would go
onto the roof to “inspect” it, defendant would then claim that the roof
needed extensive repairs and request immediate payment before those
repairs could begin. After receiving payment, defendant would do some
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work on the roof (which consisted of defendant removing roofing mate-
rials, such as shingles), before demanding additional money to complete
the repair. In some instances, defendant would “complete” the repair,
only to tell the victim the repair was fine when, in fact, the victim’s roof
was seriously leaking; in other instances, defendant would abandon the
repair job entirely.

This evidence was properly admitted under Rule 404(b) because it
demonstrated that defendant specifically targeted his victims pursuant
to his plan and intent to deceive, and with knowledge and absence of
mistake as to his actions. Further, the trial court gave limiting instruc-
tions to the jury as to the proper use of this evidence when the evidence
was initially received, and again during the final jury charge. Accordingly,
defendant’s argument is overruled.

We find no error in the judgment of the trial court.
NO ERROR.
Judges STROUD and HUNTER, Jr., concur.

STATE OF NORTH CAROLINA
V.
CHARLES GILBERT GILLESPIE

No. COA14-953
Filed 7 April 2015

1. Constitutional Law—effective assistance of counsel—failure
to object
A defendant in an assault inflicting serious injury by strangula-
tion, second degree kidnapping, and second degree sexual offense
case did not receive ineffective assistance of counsel because his
trial counsel’s failure to object to the officer’s testimony and failure
to object to the striking of the defense witness’s testimony did not
prejudice him.

2. Criminal Law—clerical error—remanded for correction

A clerical error on the Additional File No.(s) and Offense(s)
form attached to the judgment, which did not affect defendant’s
sentences for the charges of assault inflicting serious injury by
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strangulation; second degree kidnapping; and second degree sex-
ual offense, was remanded for correction of the clerical error in
the judgment.

Appeal by defendant from judgment entered 31 October 2013 by
Judge Hugh B. Lewis in Rowan County Superior Court. Heard in the
Court of Appeals 4 February 2015.

Attorney General Roy Cooper, by Assistant Attorney General
Elizabeth J. Weese, for the State.

Kevin P. Bradley for defendant-appellant.

DIETZ, Judge.

Defendant Charles Gilbert Gillespie appeals from convictions
stemming from a brutal attack and sexual assault on a female victim.
Gillespie repeatedly punched the victim in the face, threatened her with
a kitchen knife, forced her to submit to anal sex, and choked her when
she attempted to fight him off. A jury convicted Gillespie of assault
inflicting serious injury by strangulation, second degree kidnapping, and
second degree sexual offense. The trial court sentenced him to 146-185
months in prison.

On appeal, Gillespie argues that it was either plain error or ineffec-
tive assistance of counsel for the trial court to admit without objection
the testimony of a law enforcement officer who described the victim'’s
demeanor. He also argues that it was either plain error or ineffective
assistance of counsel for the trial court to strike without objection the
testimony of a defense witness who stated that the alleged crimes “just
don't fit [Gillespie’s] M.O.” Finally, Gillespie argues that his sentence
should be vacated and remanded because the judgment form mistakenly
lists a conviction for assault with a deadly weapon, a charge of which he
was acquitted.

For the reasons set forth below, we hold that Gillespie did not
receive ineffective assistance of counsel because his trial counsel’s
failure to object to the officer’s testimony and failure to object to the
striking of the defense witness’s testimony did not prejudice him. We
likewise hold that the trial court’s admission and striking of that testi-
mony did not constitute plain error. Because there is a clerical error on
the “Additional File No.(s) and Offense(s)” form attached to the judg-
ment—which did not affect Gillespie’s sentence—we remand for correc-
tion of the clerical error in the judgment.
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Facts and Procedural History

Gillespie and Jane Doel had known each other since around 1994
or 1995 and previously had a consensual sexual relationship. On 16 May
2011, Ms. Doe’s neighbor gave Ms. Doe and Gillespie a ride to the gro-
cery store to buy food and beer. Gillespie and Ms. Doe then returned to
her apartment where they drank the beer. Ms. Doe testified that Gillespie
became angry when he realized that there was no more beer in the
refrigerator. He told her that he was going to “f- [her] in [her] a--" and
began “punching” and “smacking” her in the face. Ms. Doe attempted
to get away from Gillespie by running into the bathroom. She got in the
shower to clean the blood off of her face. Gillespie followed her into the
bathroom, pulled the shower curtain back, and made her take a shower
while he watched.

When Ms. Doe finished showering and left the bathroom wearing
only a towel, she saw Gillespie “come walking towards [her] with three
knives, like a butcher knife and two small steak knives.” He said, “Don’t
think I won’t do it to you.” Ms. Doe ran back into the bathroom and
locked the door, but Gillespie broke through the door. Once inside the
bathroom, Gillespie again hit Ms. Doe.

Gillespie then put the knives away and took Ms. Doe into the bed-
room. Gillespie told her to take her towel off and get on the bed. She
complied because she was “scared for [her] life.” Gillespie got cocoa
butter and baby oil from the bathroom and rubbed them on his penis.
He then started having anal sex with Ms. Doe against her will. She “told
him to stop,” that “he was hurting [her],” but he told her to “shut up.”
Ms. Doe kicked him in the chest to get him off of her, but he pulled
her onto the floor and started choking and hitting her. When Gillespie
was choking her, Ms. Doe was unable to breathe and felt “[l]ike
[she] was going to die.”

Gillespie eventually left the bedroom and Ms. Doe quickly put some
clothes on and ran next door to her neighbor’s apartment. Ms. Doe had
blood on her face and arms, a swollen eye, and a hurt ankle. The neigh-
bor called 911. The neighbor testified that Ms. Doe was “really upset”
and “shaking,” and said Ms. Doe told her that Gillespie had sexually
assaulted her, trapped her in the bathroom, and “beat on her.” Throughout
the evening, the neighbor had heard “a lot of banging” coming from
Ms. Doe’s apartment.

1. We use a pseudonym to protect the victim’s privacy.
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Rowan County Sheriff’s Deputy Timothy Cook responded to the 911
call. He discovered Ms. Doe sitting in front of her neighbor’s apartment
and complaining that she thought she had a broken ankle. Deputy Cook
observed that Ms. Doe had bruises on her body and was very upset. Ms.
Doe told Deputy Cook that her boyfriend had beaten her up. Deputy
Cook searched Ms. Doe’s apartment, but did not find Gillespie. Ms.
Doe did not tell Deputy Cook that Gillespie had sexually assaulted her.
Ms. Doe testified that she did not tell Deputy Cook about the sexual
assault because she “didn’t like that cop” and “[h]e was real rude, like
I was faking or something.” Deputy Cook called EMS and Ms. Doe was
taken to the hospital by ambulance. Ms. Doe was treated for her injuries
at the hospital, but testified that she did not tell hospital personnel about
the sexual assault because she was embarrassed and ashamed.

When Ms. Doe’s mother picked her up from the hospital, she told
her mother what had happened, including that Gillespie had forced her
to have anal sex with him against her will. Ms. Doe and her mother
went to the Rowan County Sheriff’s Office and met with Deputy J.R.
Wietbrock. Ms. Doe told Deputy Wietbrock what had happened, includ-
ing the sexual assault, and then made a written statement.

Gillespie was charged as a habitual felon with first degree sexual
offense, first degree kidnapping, assault by strangulation, and assault
with a deadly weapon. The case went to trial on 29 October 2013. At
trial, the State asked Deputy Wietbrock to compare Ms. Doe’s demeanor
during her initial police statement and during her trial testimony. Deputy
Wietbrock testified:

That day she was — I would say that she was more scared
and, you know, wanted to let me know everything that had
happened. Today she’s, in my opinion, trying to remember
things that have happened, and she’s not scared or any-
thing today or upset like she was.

Gillespie’s counsel did not object to this testimony.

Wilbert Horton, Jr., an acquaintance of Gillespie, testified on
Gillespie’s behalf. Horton testified that he did not believe his friend
Gillespie had committed the acts charged. When the State asked Horton
why he believed “this is something that I don’t think [Gillespie] could
do,” Horton testified that the charged offenses “just don't fit [Gillespie’s]
M.O.” The State then requested a voir dire examination with Horton out-
side the presence of the jury. During this voir dire, the State questioned
Horton about his knowledge of Gillespie’s prior convictions, including
multiple prior assault convictions. Gillespie’s counsel objected to the
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cross-examination of Horton regarding Gillespie’s prior convictions. In
response, the trial court sustained the objection to cross-examination,
but also struck some of Horton’s testimony, instructing the jury that

[T]here were statements made by this witness that “this
is something I don’t think he could do,” referring to the
defendant, “this is not part of his M.O.,” and other state-
ments such as that. . . . Any statements by this individual
as to his opinion of whether or not the defendant could or
could not have done these acts that are at issue in this trial
are not to be considered by you in any form or fashion dur-
ing your deliberation.

Gillespie’s counsel did not object to the striking of Horton’s opinion.

The jury convicted Gillespie of second degree sexual offense, sec-
ond degree kidnapping, and assault by strangulation, but acquitted him
of assault with a deadly weapon. He then entered a plea agreement,
acknowledged by the trial court at sentencing, that provided that his
three convictions would be consolidated into one sentence for sec-
ond degree sexual offense, a Class C felony. However, the “Additional
File No.(s) and Offense(s)” form attached to the judgment erroneously
indicated that “Assault with a Deadly Weapon” was a charge for which
Gillespie had been convicted. Gillespie did not seek to correct this
error in the trial court. He then appealed his conviction and sentence to
this Court.

Analysis
I. Admission and Striking of Witness Testimony

[1] Gillespie first argues that it was either plain error or ineffective
assistance of counsel for the trial court to admit, and for defense coun-
sel to fail to object to, testimony from Rowan County Sheriff’s Deputy
J.R. Wietbrock regarding the victim’s demeanor during her initial police
statement and during her trial testimony. We reject this argument
because Gillespie cannot show a reasonable probability that absent the
alleged error, the jury would have reached a different result—the strict
prejudice standard applicable to these claims.

“For error to constitute plain error, a defendant must demonstrate
that a fundamental error occurred at trial.” State v. Lawrence, 365 N.C.
506, 518, 723 S.E.2d 326, 334 (2012). “To show that an error was funda-
mental, a defendant must establish prejudice—that, after examination
of the entire record, the error had a probable impact on the jury’s finding
that the defendant was guilty.” Id. (internal quotation marks omitted).



IN THE COURT OF APPEALS 243

STATE v. GILLESPIE
[240 N.C. App. 238 (2015)]

Plain error should be “applied cautiously and only in the exceptional
case” where the error “seriously affect[s] the fairness, integrity or public
reputation of judicial proceedings.” Id.

Similarly, to show ineffective assistance of counsel, a defendant must
show both that “counsel’s performance was deficient” and that “there is
a reasonable probability that, but for counsel’s unprofessional errors,
the result of the proceeding would have been different.” Strickland
v. Washington, 466 U.S. 668, 687, 694 (1984); State v. Braswell, 312 N.C.
553, 562-63, 324 S.E.2d 241, 248 (1985). “[I]f it is easier to dispose of
an ineffectiveness claim on the ground of lack of sufficient prejudice,
[this Court] need not determine whether counsel’s performance was
deficient.” State v. Phillips, 365 N.C. 103, 122, 711 S.E.2d 122 138 (2011)
(internal quotation marks omitted).

Gillespie contends that it was error for the court to allow, and for
his counsel not to object to, testimony given by Deputy Wietbrock
comparing the victim’s demeanor during her police statement and dur-
ing her trial testimony. The State asked Wietbrock to describe how
Ms. Doe’s demeanor during her initial police statement was different from
her demeanor during her trial testimony. Wietbrock responded:

That day she was — I would say that she was more scared
and, you know, wanted to let me know everything that had
happened. Today she’s, in my opinion, trying to remember
things that have happened, and she’s not scared or any-
thing today or upset like she was.

Gillespie asserts that these statements are inadmissible opinion tes-
timony because Wietbrock “vouched for the veracity of [Ms. Doe’s]
claims.” See N.C. Gen. Stat. § 8C-1, Rule 701 (2013); State v. Gobal, 186
N.C. App. 308, 318, 6561 S.E.2d 279, 286 (2007). He argues that, because
“this case turned on the credibility of the victim,” Wietbrock’s state-
ments “must have had an impact on the jury’s determination whether
[Ms. Doe] was remembering or fabricating her accounts of Gillespie
sexually assaulting, restraining, and strangling her.”

We disagree. Ms. Doe’s testimony was supported by the testimony
of her neighbor and Ms. Doe’s mother. The testimony of those witnesses
was not refuted at trial. Thus, Gillespie has not met his burden of show-
ing that, absent Deputy Wietbrock’s purportedly inadmissible testimony,
the jury probably would have reached a different result.

Gillespie contends that this case is analogous to State v. Towe,
where an expert witness made a “conclusory assertion that the victim



244 IN THE COURT OF APPEALS

STATE v. GILLESPIE
[240 N.C. App. 238 (2015)]

had been sexually abused,” based only on the victim’s statements. 366
N.C. 56, 62, 732 S.E.2d 564, 568 (2012). Our Supreme Court found that
the admission of this expert testimony constituted plain error because it
“impermissibly bolstered the victim’s credibility” where the “case turned
on the credibility of the victim, who provided the only direct evidence
against defendant.” Id. at 62-63, 732 S.E.2d at 568. But Towe is readily
distinguishable. There, the only testimony supporting the alleged abuse
came from the victim herself. Here, by contrast, there were multiple
other sources of evidence that corroborated the victim’s testimony,
including the testimony of her neighbor and her mother. Accordingly,
we reject this argument.

Gillespie next argues that it was either plain error or ineffective
assistance of counsel for the trial court to strike, and for defense coun-
sel to fail to object to the striking of, testimony from defense witness
Wilbert Horton, Jr., regarding Gillespie’s character. Again, we must
reject this argument under the applicable standard of review.

After Horton testified that he did not believe Gillespie could have
committed the crimes charged and that “it just — that just don't fit his
M.O.,” the State sought to introduce evidence of Gillespie’s prior convic-
tions for assault. The trial court denied that request but instructed “the
jury that they are to disregard the opinion of whether or not this indi-
vidual could have done this or it’s in his M.O.”

Gillespie has not shown that, had the trial court not instructed the
jury to disregard these portions of Horton’s testimony, the jury probably
would have reached a different result. Lawrence, 365 N.C. at 518, 723
S.E.2d at 334; Strickland, 466 U.S. at 694. Gillespie does not offer any
reason why the opinion of a friend of Gillespie would have made it likely
that the jury would discredit the compelling testimony of the victim,
the victim’s mother, and the victim’s neighbor. Accordingly, we reject
Gillespie’s argument and find no plain error or ineffective assistance of
counsel at trial.

II. Error on Judgment Form

[2] Gillespie next argues that the judgment should be vacated and
remanded for resentencing because the “Additional File No.(s) and
Offense(s)” form attached to the judgment erroneously lists “Assault
with a Deadly Weapon,” a charge of which Gillespie was acquitted. He
contends that this error renders his sentence “invalid as a matter of law”
and that the judgment must be vacated because “the Superior Court
did not specify which convictions were considered in pronouncing the
consolidated judgment.” We reject this argument because the record
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unquestionably indicates that Gillespie was sentenced only for crimes
he actually was convicted of committing, and the inclusion of the assault
with a deadly weapon charge was a clerical error.

Here, Gillespie entered into a sentencing agreement with the State
in which he admitted habitual felon status in exchange for his three con-
victions being consolidated into one sentence for second degree sexual
offense, a Class C felony. That plea agreement expressly included only
his three actual convictions, for second degree sexual offense, second
degree kidnapping, and assault by strangulation. It did not include the
charge of assault with a deadly weapon, for which he was not convicted.
At sentencing, the trial court expressly referenced the plea agreement
and described its terms, leaving no doubt that the trial court did not
believe Gillespie had been convicted of assault with a deadly weapon,
and leaving no doubt that Gillespie’s sentence was not affected by that
acquitted charge.

Gillespie relies on State v. Moore for the proposition that a consoli-
dated judgment must be remanded for resentencing where the reviewing
court is “unable to determine what weight, if any, the trial court gave
each of the separate convictions . . . in calculating the sentences imposed
upon the defendant.” 327 N.C. 378, 383, 395 S.E.2d 124, 127-28 (1990).
But in Moore, one of the offenses the trial court considered at sentencing
was improper and should not have been considered. Here, by contrast,
we know that the trial court never considered the assault with a deadly
weapon charge at sentencing because Gillespie was sentenced under a
plea agreement that only included the three crimes he actually was con-
victed of committing. Accordingly, Moore is readily distinguishable.

Although the mistaken reference to “Assault with a Deadly Weapon”
on an attachment to the judgment form did not affect Gillespie’s sen-
tence, that clerical error still must be corrected. A “clerical error” is
defined as “[a]n error resulting from a minor mistake or inadvertence,
esp[ecially] in writing or copying something on the record, and not
from judicial reasoning or determination.” State v. Jarman, 140 N.C.
App. 198, 202, 535 S.E.2d 875, 878 (2000). “When, on appeal, a clerical
error is discovered in the trial court’s judgment or order, it is appropri-
ate to remand for correction because of the importance that the record
‘speak the truth.’” State v. Smith, 188 N.C. App. 842, 845, 656 S.E.2d 695,
696 (2008).

This Court has held that an error on a judgment form which does
not affect the sentence imposed is a clerical error, warranting remand
for correction but not requiring resentencing. State v. Roberts, ___ N.C.
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App. ___, ___, 767 S.E.2d 543, 556 (2014); Smith, 188 N.C. App. at 845,
656 S.E.2d at 696-97; see also State v. Llamas-Hernandez, 189 N.C.
App. 640, 655, 669 S.E.2d 79, 88 (2008) (Steelman, J., dissenting), rev’d
per curiam for reasons stated in dissenting opinion, 363 N.C. 8, 673
S.E.2d 658 (2009) (noting that where the error had no effect on the sen-
tence received, “it would be unnecessary to resentence defendant”).
Accordingly, we hold that Gillespie is not entitled to resentencing, but
we remand the judgment to the trial court to correct the clerical error on
the “Additional File No.(s) and Offense(s)” form by removing the refer-
ence to “Assault with a Deadly Weapon.”

Conclusion

For the reasons discussed above, we conclude that Gillespie did not
receive ineffective assistance of counsel and the trial court did not com-
mit plain error in admitting or striking various witness testimony in this
case. Because Gillespie was sentenced in accordance with his agree-
ment with the State, which included only those offenses he was actually
convicted of committing, there is no need for resentencing. The trial
court’s judgment remains undisturbed, but we remand for the limited
purpose of correcting the clerical error described above.

NO PLAIN ERROR IN PART, NO ERROR IN PART; REMANDED
IN PART.

Judges STEELMAN and INMAN concur.

STATE OF NORTH CAROLINA
V.
SHANNON JEROME MITCHELL

No. COA14-1228
Filed 7 April 2015

1. Evidence—witness testimony—defendant’s incrimi-
nating statements prior to crime—relevancy—state of
mind—premeditation—deliberation

The trial court did not abuse its discretion in a first-degree mur-
der case by allowing witnesses to testify that defendant made state-
ments before the shooting that he had come to town that day to
shoot someone to get the keys to his grandmother’s car. The state-
ments illustrated defendant’s state of mind near the time of the
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shooting, which was relevant to the charge of first-degree murder
under the theory of premeditation and deliberation.

Confessions and Incriminating Statements—recording of
jailhouse call

The trial court did not abuse its discretion in a first-degree mur-
der case by admitting into evidence the recording of the jailhouse
telephone call defendant placed to his father. It was direct evidence
showing defendant shot the victim and he knew it. It was particu-
larly probative in light of defendant’s defense that his actions were a
result of his diagnosed intermittent explosive disorder and not pre-
meditated and deliberate. The statements made immediately after
defendant’s arrest put into context defendant’s responses in which
he admitted shooting the victim.

Homicide—first-degree murder—motion to dismiss—suffi-
ciency of evidence

The trial court did not err in a first-degree murder case by failing
to dismiss the charge of first-degree murder based upon premedi-
tation and deliberation due to alleged insufficient evidence. The
evidence presented by the State was sufficient to withstand defen-
dant’s motion.

Homicide—first-degree murder—felony murder—discharg-
ing firearm into occupied property—motion to dismiss—suf-
ficiency of evidence

The trial court did not err in a first-degree murder case by failing
to dismiss the charge of first-degree murder based upon committing
another felony during the murder due to insufficient evidence. The
evidence supported the felony charge of discharging a firearm into
occupied property. The State presented substantial evidence from
which a jury could find at least one of the three shots defendant fired
was “into” occupied property. Further, substantial evidence showed
defendant was located outside the vehicle when he shot.

Homicide—first-degree murder—felony murder—jury
charge—committing another felony during murder

The trial court did not err in a first-degree murder case by sub-
mitting to the jury the charge of first-degree murder on the theory
of committing another felony during the murder as a permissible
verdict. The State presented substantial evidence that defendant
discharged a firearm into occupied property.
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Appeal by defendant from judgment entered 16 May 2014 by Judge
Jay D. Hockenbury in New Hanover County Superior Court. Heard in the
Court of Appeals 4 March 2015.

Roy Cooper, Attorney General, by Steven M. Arbogast, Special
Deputy Attorney General, for the State.

Parish & Cooke, by James R. Parish, for defendant-appellant.

TYSON, Judge.

Shannon Jerome Mitchell (“Defendant”) appeals from judgment
entered after a jury conviction of first-degree murder. We find no error in
Defendant’s conviction or the judgment entered thereon.

1. Factual Background

A grand jury indicted Defendant on one count of first-degree mur-
der and one count of possessing a firearm while being a convicted felon
on 20 May 2013. A jury trial was held on 28 April 2014 in New Hanover
County Superior Court. Defendant pled guilty to possession of a firearm
by a felon outside the presence of the jury. Judgment was continued on
that charge until the conclusion of the trial. Defendant also stipulated
to seven prior felony convictions within a twelve-year period, and prior
conviction and record levels of III.

A. State’s Evidence

Gilbert McClammy (“Gilbert”) was renovating a house on Bladen
Street in Wilmington, North Carolina for his stepson, Christopher
James (“Christopher”) and Christopher’s girlfriend, Shiniqua Bunting
(“Shiniqua”). Christopher and Shiniqua were expecting their first child
together. Shiniqua is also the daughter of Defendant’s girlfriend, Catrina
Bunting (“Catrina”).

On 27 April 2013, Gilbert offered to show Moise Tabon (“Moise”),
his nephew, the house he was renovating. Moise and Gilbert stopped at
Shiniqua’s grandmother’s house to pick up Shiniqua and Christopher and
take them to the Bladen Street house.

Defendant and Catrina were also present at Shiniqua’s grand-
mother’s house. Defendant and Catrina asked Christopher to find out
if Gilbert would give them a ride to a party. Gilbert agreed, so long as
Defendant and Catrina contributed gas money. Shiniqua and Catrina
rode in Gilbert’s vehicle. Christopher and Defendant rode in Moise’s
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vehicle. After stopping at a gas station, both vehicles were driven to a
trailer park in Monkey Junction, North Carolina.

Christopher and Moise both testified as they pulled up to the trailer
park, Defendant stated he “came to town on that day to shoot a guy so
he could get the keys to his grandmother’s vehicle.”

Gilbert parked his vehicle in the driveway in front of one of the
trailers. Moise pulled in behind Gilbert’s vehicle. Christopher, Shiniqua,
Catrina, and Defendant exited the vehicles. Gilbert and Moise remained
in the driver’s seats of their respective vehicles.

Defendant and Catrina wanted to attend a party taking place in Sea
Breeze, North Carolina. Shiniqua testified Defendant stated he was going
to ask Gilbert whether he was going to drive Catrina and Defendant to
the party. Defendant walked over to Gilbert’s vehicle and “got in the
car.” When Defendant got into Gilbert’s vehicle, his right leg and foot
remained outside the vehicle.

Shiniqua and Christopher both testified they saw Gilbert lift his
hands up to his face in a gesture indicating to them, “I can’t do it” or
“I don’t know.” Almost immediately, Shiniqua, Christopher, and Catrina
heard three gunshots in rapid succession. After the third gunshot,
Defendant was entirely outside of Gilbert’s vehicle. He walked toward
the location where Shiniqua, Gilbert, and Catrina were standing.

Catrina testified she observed Defendant exit Gilbert’s vehicle
with a gun in his hand. She saw Defendant place the gun in his waist-
band. Catrina testified Defendant approached her and asked, “What
happened?” Gilbert’s body fell out of his vehicle and onto the ground.
Defendant asked Christopher to assist him in putting Gilbert’s lifeless
body back into the vehicle. Christopher refused and Defendant ran off.

Shiniqua called the police. New Hanover County Sheriff’s Deputy
David Swan arrested Defendant near the scene of the shooting.
Defendant was charged with murder and taken to the booking area
of the New Hanover County jail. All telephone calls from this area are
recorded. Both individuals placing a call and the person receiving the
call are informed the calls are subject to monitoring and recording,.

While in the booking area, Defendant placed a telephone call to his
father. A segment of this recorded call was admitted into evidence over
Defendant’s objection. The jury heard a portion of the recorded call,
which consisted of the following conversation between Defendant and
his father:
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Father: I told you. You wouldn't listen, Junior. You wouldn’t
listen. Now who you done shot now?

Defendant: Trina daughter baby daddy, daddy. Man, I was
just trying to talk to him, man, but . . .

Father: That same gun, right?
Defendant: Yeah, man.

Father: See what I try to tell you. You don’t do what God
wants you to do. I told you from under up of safety. I told
you, Junior.

Defendant: I know, man.

2. Defendant’s Evidence

Dr. George Corvin (“Dr. Corvin”), a general and forensic psychia-
trist at North Raleigh Psychiatry, testified on Defendant’s behalf as an
expert witness in forensic psychiatry. Dr. Corvin interviewed Defendant
for over two hours on 25 October 2013, reviewed discovery materials,
and spoke with Defendant’s family members. Dr. Corvin diagnosed
Defendant with intermittent explosive disorder (“IED”). Dr. Corvin
testified IED is an impulse control disorder characterized by recur-
rent behavioral outbursts representing a failure to control aggres-
sive impulses. Dr. Corvin explained IED may lead to frequent verbal,
threatening, destructive, or physically assaultive acts. Dr. Corvin also
testified “the magnitude of the aggressiveness expressed during recur-
rent outbursts is grossly out of proportion to the provocation or to any
precipitating psychosocial stressors.”

Dr. Linda Graham (“Dr. Graham”), a psychiatrist at RHA Behavioral
Health Services, also testified on Defendant’s behalf as an expert wit-
ness in psychiatry. Dr. Graham evaluated Defendant as a walk-in patient
in February 2013 for approximately one-half hour. Dr. Graham also diag-
nosed Defendant with IED.

On 16 May 2014, the jury returned a verdict finding Defendant guilty
of first-degree murder. The jury found Defendant guilty both under the
theory of premeditation and deliberation and under the theory of com-
mitting another felony during the murder.

The trial court consolidated the conviction of possession of a fire-
arm by a felon with the first-degree murder conviction. The trial court
sentenced Defendant to life imprisonment without the possibility
of parole.
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Defendant gave notice of appeal in open court.
II. Issues

Defendant argues the trial court erred by (1) allowing witness
testimony regarding Defendant’s statements prior to the shooting; (2)
admitting into evidence the recording of the jailhouse telephone call
Defendant placed to his father; (3) failing to dismiss the charge of first-
degree murder based upon premeditation and deliberation due to insuf-
ficient evidence; (4) failing to dismiss the charge of first-degree murder
based upon committing another felony during the murder due to insuf-
ficient evidence; and (5) submitting to the jury the charge of first-degree
murder on the theory of committing another felony during the murder as
a permissible verdict. We address each issue in order.

II1. Analysis
A. Defendant’s Statements Prior to the Shooting

[1] Defendant argues the trial court erred by allowing Moise and
Christopher to testify Defendant made statements that “he had come
to town that day to shoot someone about getting the keys to his grand-
mother’s car.” Defendant argues the statements were not relevant.
Defendant also asserts the prejudicial impact of these statements greatly
outweighed their probative value under Rule 403. N.C. Gen. Stat. § 8C-1,
Rule 403 (2013). We disagree.

1. Standard of Review

“Whether evidence is relevant is a question of law, thus we review
the trial court’s admission of the evidence de novo.” State v. Kirby,
206 N.C. App. 446, 456, 697 S.E.2d 496, 503 (2010) (citation omitted).
However, whether to exclude evidence under Rule 403 is a decision
within the trial court’s discretion. State v. Peterson, 361 N.C. 587, 602,
652 S.E.2d 216, 227 (2007) (citation omitted), cert. denied, 552 U.S. 1271,
170 L.Ed.2d 377 (2008). Thus, “a trial court’s ruling will be reversed on
appeal only upon a showing that the ruling was so arbitrary that it could
not have been the result of a reasoned decision.” Kirby, 206 N.C. App. at
457, 697 S.E.2d at 503 (citation and internal quotation marks omitted).

2. Analysis

Evidence is relevant if it has “any tendency to make the existence
of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence.”
Relevant evidence may be excluded under Rule 403 “if its probative
value is substantially outweighed by the danger of unfair prejudice,
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confusion of the issues, or misleading the jury.” N.C. Gen. Stat. § 8C-1,
Rules 401, 403 (2013).

“Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show that he acted in con-
formity therewith.” N.C. Gen. Stat. § 8C-1, Rule 404(b) (2013). However,
evidence of a defendant’s prior actions or conduct is admissible if it is
relevant to any fact or issue other than the defendant’s character. State
v. Beckelheimer, 366 N.C. 127, 130-31, 726 S.E.2d 156, 159 (2012).

Christopher and Moise both testified neither believed Defendant
was referring to Gilbert when he stated he was going to “shoot a
guy.” Defendant filed a motion in limine to suppress statements he
made to Moise. This motion was extended to the statements heard by
Christopher. The trial court denied Defendant’s motion after a voir dire
evidentiary hearing.

Defendant argues the testimony of Moise and Christopher regard-
ing the statements he made prior to shooting Gilbert were not relevant.
He asserts both witnesses testified they did not believe Defendant was
referring to shooting Gilbert. Defendant also asserts there was no pro-
bative value to outweigh the substantial prejudicial effect because this
testimony was inadmissible “rank propensity evidence” barred by Rule
404(b). We disagree.

Rule 404(b) is a rule of inclusion, not exclusion. Beckelheimer, 366
N.C. at 131, 726 S.E.2d at 159. Our Supreme Court has stated Rule 404(b)
is “subject to but one exception requiring the exclusion of evidence if
its only probative value is to show that the defendant has the propensity
or disposition to commit an offense of the nature of the crime charged.”
State v. Lyons, 340 N.C. 646, 668, 459 S.E.2d 770, 782 (1995) (citation
and quotation marks omitted). Defendant’s statements about his intent
to shoot someone in order to retrieve the keys to his grandmother’s car,
made immediately prior to the shooting of Gilbert, is relevant and admis-
sible evidence.

The statements made by Defendant illustrate his state of mind near
the time of the shooting. State v. Jacobs, 363 N.C. 815, 823, 689 S.E.2d
859, 864 (2010) (citation omitted) (holding evidence of victim’s prior bad
acts, although impermissible character evidence if only relevant to show
victim’s behavior at time of shooting, was relevant, admissible evidence
to show defendant’s state of mind); see Beckelheimer, 366 N.C. at 131,
726 S.E.2d at 159 (noting Rule 404(b) is a rule of inclusion).
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Here, Defendant’s state of mind just prior to the time of the shoot-
ing is relevant to the charge of first-degree murder under the theory
of premeditation and deliberation. Premeditation and deliberation
are generally proved by circumstantial evidence, not direct evidence.
Premeditation and deliberation may be inferred through evidence of a
defendant’s mental processes at the time of the crime. State v. Taylor,
362 N.C. 514, 531, 669 S.E.2d 239, 256 (2008), cert. denied, 588 U.S. 851,
175 L.E.2d 84 (2009). The State argues Defendant’s “cavalier attitude and
mindset towards shooting a person” is relevant circumstantial evidence
to show premeditation and deliberation.

The trial court conducted a lengthy voir dire and made detailed
findings of fact to support its decision to admit testimony of Defendant’s
statements just before he shot Gilbert. Defendant has failed to show the
trial court abused its discretion in admitting this evidence. This argu-
ment is overruled.

B. Recorded Telephone Call Between Defendant and His Father

[2] Defendant asserts the trial court erred by allowing the recorded
telephone call to his father to be admitted into evidence and be heard
by the jury. Defendant argues any minimal probative value of this evi-
dence was substantially outweighed by the danger of unfair prejudice.
We disagree.

1. Standard of Review

Whether to exclude otherwise relevant evidence under Rule 403
rests within the trial court’s discretion. This Court reviews the decision
of the trial court for an abuse of that discretion. State v. Sims, 161 N.C.
App. 183, 190, 588 S.E.2d 55, 60 (2003). “A trial court may be reversed for
an abuse of discretion only upon a showing that its ruling was so arbi-
trary that it could not have been the result of a reasoned decision.” State
v. Hayes, 314 N.C. 460, 471, 334 S.E.2d 741, 747 (1985) (citation omitted).

2. Analysis

Defendant does not dispute the telephone call was relevant.
Defendant only argues the recorded call should not have been admitted
at trial pursuant to Rule 403. He asserts its probative value was out-
weighed by its prejudicial effect.

Defendant objected to the admission of the recorded call into evi-
dence because of his father’s statements of: “Now who you done shot
now?” and “That same gun, right?” Defendant argues these statements
may have caused the jury to believe Defendant had previously shot



254 IN THE COURT OF APPEALS

STATE v. MITCHELL
[240 N.C. App. 246 (2015)]

another person with the same firearm he used at bar. Defendant’s coun-
sel had conceded in his opening statements Defendant had shot and
killed Gilbert. Defendant contends the only effect of these statements
was to “excite prejudice.”

Concessions made in opening statements by counsel do not consti-
tute evidence. State v. Lewis, 321 N.C. 42, 49, 361 S.E.2d 728, 733 (1987).
The State was not relieved of its burden of proving Defendant had
unlawfully shot and killed Gilbert beyond a reasonable doubt. The State
sought to introduce the recorded telephone call between Defendant
and his father as direct evidence showing Defendant shot Gilbert. The
telephone call also served as direct evidence that Defendant knew he
had shot Gilbert. The telephone call was particularly probative in light
of Defendant’s defense that his actions were a result of his diagnosed
IED and not premeditated and deliberate. The statements made by
Defendant and his father immediately after Defendant’s arrest put into
context Defendant’s responses in which he admitted shooting Gilbert.

Defendant failed to show the trial court abused its discretion in
admitting the recorded telephone conversation into evidence. This argu-
ment is overruled.

C. Sufficiency of the Evidence: Premeditation and Deliberation

[38] Defendant argues the trial court erred in denying his motion to dis-
miss the charge of first-degree murder due to insufficient evidence of
premeditation and deliberation.

1. Standard of Review

“This Court reviews the trial court’s denial of a motion to dismiss
de novo.” State v. Smith, 186 N.C. App. 57, 62, 650 S.E.2d 29, 33 (2007)
(citation omitted). “A motion to dismiss based on insufficiency of the
evidence to support a conviction must be denied if, when viewing
the evidence in the light most favorable to the State, there is substantial
evidence to establish each essential element of the crime charged and
that defendant was the perpetrator of the crime.” State v. Cody, 135 N.C.
App. 722,727,522 S.E.2d 777, 780 (1999) (citation and internal quotation
marks omitted).

Evidence does not have to be irrefutable or uncontroverted to be sub-
stantial. State v. Butler, 356 N.C. 141, 145, 567 S.E.2d 137, 139-40 (2002).
Substantial evidence “need only be such as would satisfy a reasonable
mind as being adequate to support a conclusion.” Id. (citation and inter-
nal quotation marks omitted). Whether substantial evidence has been
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presented requires us to “examine[] the sufficiency of the evidence pre-
sented but not its weight.” State v. McNeil, 359 N.C. 800, 804, 617 S.E.2d
271, 274 (2005) (citation omitted). Contradictions and discrepancies are
for the jury to resolve and do not warrant dismissal. State v. Benson,
331 N.C. 537, 544, 417 S.E.2d 756, 761 (1992) (citation omitted).

2. Analysis

Defendant argues the State presented insufficient evidence for
a jury to convict him of first-degree murder based on premeditation
and deliberation.

Premeditation has been defined by [our Supreme Court]
as thought beforehand for some length of time, however
short. No particular length of time is required,; it is suffi-
cient if the process of premeditation occurred at any point
prior to the killing. An unlawful killing is committed with
deliberation if it is done in a cool state of blood, without
legal provocation, and in furtherance of a fixed design to
gratify a feeling of revenge, or to accomplish some unlaw-
ful purpose. The intent to kill must arise from a fixed deter-
mination previously formed after weighing the matter.

State v. Corn, 303 N.C. 293, 297, 278 S.E.2d 221, 223 (1981) (citations and
internal quotation marks omitted).

“Premeditation and deliberation relate to mental processes and
ordinarily are not readily susceptible to proof by direct evidence.
Instead, they usually must be proved by circumstantial evidence.” State
v. Brown, 315 N.C. 40, 59, 337 S.E.2d 808, 822-23 (1985) (citation omit-
ted), cert. denied, 476 U.S. 1165, 90 L.Ed.2d 733 (1986), overruled on
other grounds by State v. Vandiver, 321 N.C. 570, 364 S.E.2d 373 (1988).

Our Supreme Court delineated several factors from which premedi-
tation and deliberation may be inferred. These circumstances include:

(1) lack of provocation on the part of the deceased, (2)
the conduct and statements of the defendant before and
after the killing, (3) threats and declarations of the defen-
dant before and during the occurrence giving rise to the
death of the deceased, (4) ill-will or previous difficulties
between the parties, (5) the dealing of lethal blows after
the deceased has been felled and rendered helpless, (6)
evidence that the killing was done in a brutal manner,
and (7) the nature and number of the victim’s wounds.
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State v. Keel, 337 N.C. 469, 489, 447 S.E.2d 748, 759 (1994) (citation and
quotation marks omitted) (emphasis supplied), cert. denied, 513 U.S.
1198, 131 L.Ed.2d 147 (1995). Neither all nor any certain combination of
factors is required. The presence of any one factor may be sufficient. Id.

Defendant contends “[a]n analysis of the facts in the instant case
reveal insubstantial evidence of premeditation and deliberation.”
We disagree.

All evidence shows a complete lack of provocation by Gilbert.
Gilbert had no prior history of confrontation or disputes with Defendant.
Several witnesses testified Gilbert was seen putting his hands up in a
gesture they believed to mean “now is not the time,” “I can’t do it,” or
“I don’t know” moments before he was shot repeatedly. No evidence
shows Gilbert being argumentative or combative. Gilbert was unarmed
and sitting inside his vehicle.

Just prior to the shooting, Defendant told Moise and Christopher he
was going to shoot a man over a trivial matter. While both men testified
they did not believe Defendant was referring to Gilbert, both also testi-
fied they were troubled by Defendant’s cavalier attitude toward firearms
and violent behavior. Defendant also asked Christopher to assist him in
placing the lifeless Gilbert back inside the vehicle after his body fell out.

The State also presented evidence that Gilbert had a minor dispute
with Shiniqua, the daughter of Defendant’s girlfriend, Catrina. Defendant
was aware of this incident. Evidence showed Defendant may have felt
some need to intervene in the matter between Gilbert and Shiniqua.
Defendant asked Shiniqua about the incident on the day of the shooting,.

Defendant shot Gilbert three times. Two of the wounds were fatal.
One of the gunshots entered Gilbert’s body from the back. The State
argued such a wound allows for the inference that Gilbert may have been
turning away from or otherwise trying to escape from Defendant.

The evidence presented by the State was sufficient to withstand
Defendant’s motion to dismiss. The weight to be given the evidence
admitted was for the jury to resolve. Benson, 331 N.C. at 552, 417 S.E.2d
at 765 (citation omitted). The jury returned a verdict finding Defendant
guilty of first-degree murder on the theory of premeditation and delib-
eration. This argument is overruled.

D. Sufficiency of the Evidence: Felony Murder

[4] Defendant argues the trial court erred by denying his motion to dis-
miss the charge of first-degree murder based upon his commission of
another felony during the murder. Defendant contends the State failed
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to present sufficient evidence of the underlying felony of discharging a
firearm into occupied property to survive his motion to dismiss.

1. Standard of Review

“This Court reviews the trial court’s denial of a motion to dismiss
de novo.” Smith, 186 N.C. App. at 62, 650 S.E.2d at 33 (citation omitted).
“A motion to dismiss based on insufficiency of the evidence to support
a conviction must be denied if, when viewing the evidence in the light
most favorable to the State, there is substantial evidence to establish
each essential element of the crime charged and that defendant was the
perpetrator of the crime.” Cody, 135 N.C. App. at 727, 522 S.E.2d at 780
(citation and internal quotation marks omitted).

Substantial evidence is such relevant evidence that a
reasonable mind might accept as sufficient to support
a conclusion. In examining the evidence, the court must
view any contradictions or discrepancies in the light most
favorable to the State, allowing all reasonable inferences
to be drawn therefrom. A motion to dismiss is properly
denied where there is substantial evidence supporting a
finding that the offense charged was committed.

State v. Alexander, 152 N.C. App. 701, 705, 568 S.E.2d 317, 319 (2002)
(citations and internal quotation marks omitted).

2. Analysis

Pursuant to N.C. Gen. Stat. § 14-34.1, “[a]ny person who willfully or
wantonly discharges or attempts to discharge any firearm . . . into any
... vehicle. .. while it is occupied is guilty of a Class E felony” N.C. Gen.
Stat. § 14-34.1(a) (2013). Our Supreme Court has held a firearm is dis-
charged “into” occupied property “even if the firearm itself is inside the
property, so long as the person discharging it is not inside the property.”
State v. Mancuso, 321 N.C. 464, 468, 364 S.E.2d 359, 362 (1988).

Defendant argues the State’s evidence was insufficient to establish
that he was outside of the vehicle when he shot Gilbert. We disagree.

Christopher and Shiniqua both testified to having observed
Defendant fire the shots that killed Gilbert. Shiniqua testified Defendant’s
right leg was located outside of the vehicle, with his right foot on the
ground, when Defendant fired the third and final shot. She also testi-
fied the lower half of Defendant’s left leg and the lower half of his right
arm were the only parts of Defendant inside the door frame. Additional
testimony showed Defendant’s left leg was “almost out” of the vehicle.
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Christopher also testified he heard the first two shots, and saw
Defendant fire the third shot. He testified when Defendant fired the third
shot, he also saw Defendant’s right leg located outside of the vehicle,
and his right foot was on the ground. Part of Defendant’s left leg, slightly
below the knee, was in the vehicle. Christopher also testified Defendant’s
hips, chest, and head were all outside of the vehicle. Defendant’s right
arm, up to approximately the middle of his forearm, was extended into
the vehicle.

The State presented substantial evidence from which a jury could
find at least one of the three shots Defendant fired was “into” occupied
property. Any discrepancies or contradictions in the evidence were for
the jury to resolve. Benson, 331 N.C. at 544, 417 S.E.2d at 761 (citation
omitted) (holding “contradictions and discrepancies do not warrant dis-
missal . . . [but] are for the jury to resolve”). We conclude substantial evi-
dence shows Defendant was located outside the vehicle when he shot
Gilbert. Alexander, 152 N.C. App. at 705-06, 568 S.E.2d at 320 (holding
substantial evidence existed from which a jury could find defendant dis-
charged a firearm into occupied property where defendant was “almost
leaning inside the car . . . definitely standing outside and in the crease of
the door” when he shot the victim).

The evidence supports the felony charge of discharging a firearm
into occupied property. The jury could properly convict Defendant of
first-degree murder based on committing another felony during the mur-
der. Defendant’s argument is overruled.

E. Jury Instruction of First-degree murder Based On
Felony Murder

[5] Defendant argues the trial court erred by submitting to the jury the
charge of first-degree murder on the theory of felony murder as a per-
missible verdict, as the underlying felony was not supported by the law
or the facts of the case.

1. Standard of Review

This Court reviews jury instructions contextually and in
its entirety. The charge will be held to be sufficient if it
presents the law of the case in such manner as to leave
no reasonable cause to believe the jury was misled or mis-
informed].] . . . Under such a standard of review, it is not
enough for the appealing party to show that error occurred
in the jury instructions; rather, it must be demonstrated
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that such error was likely, in light of the entire charge, to
mislead the jury.

State v. Blizzard, 169 N.C. App. 285, 296-97, 610 S.E.2d 245, 253 (2005)
(citation and internal quotation marks omitted).

2. Analysis

Defendant argues no evidence presented at trial supports the
felony charge of discharging a firearm into occupied property. This
charge was the underlying felony upon which the trial court permitted
the jury to convict Defendant of first-degree murder based on a theory of
felony murder.

As discussed above, the State presented substantial evidence that
Defendant discharged a firearm into occupied property. The trial court’s
jury instruction permitting the jury to convict Defendant of first-degree
murder based on a theory of felony murder was supported by the law
and the facts in evidence. The trial court properly submitted the instruc-
tions and charge to allow the jury to convict Defendant of first-degree
murder based on a theory of felony murder. This argument is overruled.

IV. Conclusion

Defendant received a fair trial free from prejudicial errors he pre-
served and argued. We find no error in Defendant’s conviction or in the
trial court’s judgment entered thereon.

NO ERROR.
Judges STEPHENS and HUNTER, JR. concur.
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STATE OF NORTH CAROLINA
V.
MATTHEW SANDERS

No. COA14-818
Filed 7 April 2015

Probation and Parole—probation revocation hearing—held after
probation ended—no subject matter jurisdiction

The Court of Appeals vacated the trial court’s order revoking
defendant’s probation because the trial court lacked subject mat-
ter jurisdiction. Defendant’s offenses were committed prior to
1 December 2009 and his probation revocation hearing was held
after 1 December 2009, on 7 January 2014. There was no applica-
ble tolling period, and the trial court’s jurisdiction over defendant
ended when his sixty-month probationary period ended on or about
17 April 2012.

Appeal by defendant from judgment entered 7 January 2014 by Judge
Alma L. Hinton in Wake County Superior Court. Heard in the Court of
Appeals 19 November 2014.

Attorney General Roy Cooper, by Assistant Attorney General Jill F.
Cramer, for the State.

The Exum Law Office, by Mary March Exum, fordefendant-appellant.

BRYANT, Judge.

Where defendant was not subject to a tolling period because his
offenses were committed prior to 1 December 2009 and his probation
revocation hearing was held after 1 December 2009, defendant’s pro-
bationary period had expired and the trial court lacked jurisdiction to
revoke defendant’s probation.

On 1 November 2006, defendant Matthew Sanders pled guilty to one
count of trafficking in cocaine by possession and one count of trafficking
in cocaine by transportation in 06 CRS 70064-65, with sentencing to be
continued. By judgment entered 17 April 2007, defendant was sentenced
to a term of 35 to 42 months imprisonment. The trial court suspended
defendant’s sentence and imposed a term of supervised probation for
60 months.
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On 13 November 2008, a violation report was filed alleging defendant
had violated probation by testing positive for cocaine and marijuana and
by being in arrears towards his monetary obligations. On 31 March 2009,
the trial court entered an order finding defendant was in compliance
with the terms of his probation and to continue with his probation.

A new violation report, filed 29 March 2010, alleged that defen-
dant had violated his probation by testing positive for cocaine, being in
arrears on his monetary conditions, and by being currently unemployed.
After a hearing, the trial court entered an order on 11 May stating that
defendant “continues to test positive for cocaine” and that “defendant
has been [sic] violated once and was continued on probation. This case
is currently in Toll status.” (emphasis added).

In August 2010, a third violation report was filed alleging defen-
dant had tested positive for cocaine and marijuana, had been convicted
of assault/threat against a government official in 09 CRS 209018, and
received anew case of probation.! By order entered 2 December, the trial
court ordered defendant to have a TASC assessment completed within
45 days of entry and to serve 10 days in jail. A second order entered by
the trial court on 24 February 2011 ordered defendant to attend a resi-
dential program at Day Dart Cherry? for 90 days.

On 19 July 2012, a violation report was entered alleging defendant
had tested positive for cocaine and marijuana. Another report, entered 10
August, raised the same allegation. A third report, entered 7 September,
stated that defendant had violated probation by testing positive for mari-
juana. Additional reports entered 11 October and 8 November further
alleged defendant had tested positive for marijuana; the 11 October
report also stated that defendant had failed to report for a scheduled
office appointment. On 3 December 2012, the trial court ordered defen-
dant to report to jail on 1 January 2013 for violating probation. After
defendant failed to comply with the trial court’s order, another violation
report was entered 4 January 2013 for failure to report as directed.

On 24 July 2013, a violation report was entered alleging defendant
had been convicted and placed on twelve months supervised probation

1. Other than defendant’s probation case in 06 CRS 70064-65, no other probation
cases are before this Court in this appeal.

2. Day Dart Cherry is a residential treatment facility for chemical dependency
administered by the North Carolina prison system which assists probationers in transi-
tioning back to their communities.



262 IN THE COURT OF APPEALS

STATE v. SANDERS
[240 N.C. App. 260 (2015)]

in 12 CRS 2111169 for driving while impaired. By order entered 7 January
2014, the trial court revoked defendant’s probation and sentenced defen-
dant to 35 to 42 months imprisonment, with credit for 314 days already
served. Defendant appeals.

On appeal, defendant raises two issues as to whether the trial court
(D lacked subject matter jurisdiction to revoke defendant’s proba-
tion, and (II) lacked jurisdiction to enter orders prior to the revocation
of probation.

L

Defendant contends the trial court lacked subject matter jurisdic-
tion to revoke defendant’s probation. We agree.

This Court reviews de novo the issue of whether a trial court had
subject matter jurisdiction to revoke a defendant’s probation. State
v. Satanek, 190 N.C. App. 653, 656, 660 S.E.2d 623, 625 (2008) (citation
omitted).

“A court’s jurisdiction to review a probationer’s compliance
with the terms of his probation is limited by statute.” State v. Burns,
171 N.C. App. 759, 760, 615 S.E.2d 347, 348 (2005) (quoting State v. Hicks,
148 N.C. App. 203, 204, 557 S.E.2d 594, 595 (2001)). Pursuant to N.C.
Gen. Stat. § 15A-1344,

[a]t any time prior to the expiration or termination of the
probation period or in accordance with subsection (f) of
this section, the court may after notice and hearing and
for good cause shown extend the period of probation up
to the maximum allowed under G.S. 15A-1342(a) and may
modify the conditions of probation. . . . If a probationer
violates a condition of probation at any time prior to
the expiration or termination of the period of proba-
tion, the court, in accordance with the provisions of
G.S. 15A-1345 . . . may revoke the probation and activate
the suspended sentence imposed at the time of initial sen-
tencing, if any . . . .

N.C.G.S. § 15A-1344(d) (2009). Prior to a 2009 amendment, a portion
of subsection (d) read as follows: “The probation period shall be tolled
if the probationer shall have pending against him criminal charges . . .
which . . . could result in revocation proceedings against him for viola-
tion of the terms of this probation.” Id. However, other than as provided
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in N.C. Gen. Stat. § 15A-1344(f), a trial court lacks jurisdiction to revoke
a defendant’s probation after the expiration of the probationary term.
State v. Camp, 299 N.C. 524, 527, 263 S.E.2d 592, 594 (1980) (citations
omitted). Pursuant to N.C.G.S. § 156A-1344(f), a trial court may extend,
modify, or revoke a defendant’s probation after the expiration of the
probationary term only if several conditions are met, including findings
by the trial court that prior to the expiration of the probation period
a probation violation had occurred and that a written probation viola-
tion report had been filed. Also, the trial court must find good cause
for the extension, modification, or revocation. N.C.G.S. § 15A-1344(f).
As such, a defendant’s probation could be extended upon findings of
specific actions that occurred prior to the end of a defendant’s pro-
bationary period. However, on this record there is no indication that
N.C.G.S. § 15A-1344(f) is applicable. Indeed, the State’s argument as to
jurisdiction is based solely on an application of the tolling provision.
The tolling provision of N.C.G.S. § 15A-1344(d) was repealed in 2009,
thus ending the tolling provision for defendants whose probation viola-
tion hearings were held after 1 December 2009. 2009 N.C. Sess. Laws ch.
372, § 20. Further, the tolling provision that was then moved to N.C.G.S.
§ 15A-1344(g) and allowed for a credit against a defendant’s probation if
a pending criminal charge resulted in an acquittal or dismissal was then
removed when subsection (g) was repealed. See 2011 N.C. Sess. Laws
84, 87, ch. 62, § 3. Therefore, because there was no applicable tolling
period, the trial court had no jurisdiction to revoke defendant’s proba-
tion for offenses committed before 1 December 2009 and where defen-
dant’s probation revocation hearing was held after 1 December 2009.
We hold that the trial court’s jurisdiction over defendant ended on or
about 17 April 2012, 60 months after defendant was placed on probation
on 17 April 2007.

Our holding in this case, that the trial court lacked jurisdiction to
revoke defendant’s probation, is controlled by this Court’s recent opin-
ion in State v. Sitosky, ___ N.C. App. ___, 767 S.E.2d 623 (2014), review
and stay denied, ___N.C.___,_ SE.2d___ (March b, 2015); see also In
re Civil Penalty, 324 N.C. 373, 384, 379 S.E.2d 30, 37 (1989) (“[A] panel of
the Court of Appeals is bound by a prior decision of another panel of the
same court addressing the same question, but in a different case, unless
overturned by an intervening decision from a higher court.”).

In Sitosky, the defendant was placed on probation in 2008 for
offenses committed in 2007. In a probation violation hearing held in
2014, the defendant’s probation was revoked for offenses committed
since her probation began in 2008. This Court vacated and remanded
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finding that based on the 2009 North Carolina Session Law, a defendant
“who committed her offenses . . . prior to 1 December 2009 but had her
revocation hearing after 1 December 2009 was not covered by either
statutory provision — § 15A-1344(d) or § 15A-1344(g) — authorizing the
tolling of probation periods for pending criminal charges.” Sitosky,
N.C. App. at ___, 767 S.E.2d at 626.

In reviewing the record before this Court, it is clear that defendant
committed his offenses on 3 November 2006, prior to 1 December 2009.
Defendant’s probation revocation hearing was held on 7 January 2014,
almost seven years after his 60 month probation order was entered
on 17 April 2007, and well after 1 December 2009. As such, based on
this Court’s holding in Sitosky, the trial court lacked jurisdiction to
revoke defendant’s probation. Accordingly, the order of the trial court
revoking defendant’s probation must be vacated. Also, accordingly, we
need not address defendant’s second issue on appeal.

VACATED.
Judges DILLON and DIETZ concur.

STATE OF NORTH CAROLINA
V.
JACOB MARK SPIVEY

No. COA14-1046
Filed 7 April 2015

1. Indictment and Information—injury to real property—vic-
tim—Ilegal entity capable of owning property
The indictment charging defendant with injury to real property
was invalid on its face because it contained no allegation that the
victim, Katy’s Great Eats, was a legal entity capable of owning prop-
erty, and the name of the victim did not otherwise import a corpora-
tion or other entity capable of owning property.

2. Indictment and Information—victim’s name misspelled
—corrected

The trial court did not err by allowing the State, after resting its
case, to correct the name of the victim in the indictment that charged
defendant with assault with a deadly weapon from “Christina Gibbs”
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to “Christian Gibbs.” The misspelling appeared inadvertent and did
not mislead or surprise defendant as to the nature of the charges
against him.

Appeal by Defendant from judgments entered 9 May 2014 by Judge
Phyllis M. Gorham in New Hanover County Superior Court. Heard in the
Court of Appeals 5 February 2015.

Attorney General Roy A. Cooper, I11, by Assistant Attorney General
Brent D. Kiziah, for the State.

W. Michael Spivey, for the Defendant.
DILLON, Judge.

Jacob Mark Spivey (“Defendant”) appeals from judgments entered
upon a jury verdict finding him guilty of one count of assault with a
deadly weapon inflicting serious injury, six counts of assault with
a deadly weapon, one count of felony hit and run, one count of injury
to real property, and one count of reckless driving to endanger. We find
no error in all but one of these convictions, arresting judgment on the
charge of injury to real property, vacating the conviction, and remanding
the case for resentencing.

I. Background

The evidence tended to show the following: In the evening hours of
11 January 2013, Defendant stepped outside of a bar, variously referred
to at trial as “Katy’s,” “Katy’s Bar and Grill,” “Katy’s Grill and Bar,” and
“Katy’s Great Eats.” Christina Short and another bar patron were already
outside, talking with one another. Ms. Short began to tell jokes about
President Obama, and turned to Defendant, who had been standing by
himself nearby, and asked him which presidential candidate he voted
for. Defendant replied that he had voted for President Obama. Ms. Short
responded by laughing at Defendant and calling him “a stupid little
f——er.” Defendant went back inside the bar.

A few minutes later, Defendant came back outside. As he was walk-
ing towards his car, Ms. Short asked him whether his daddy had bought
him his car. Defendant responded by getting into his car, backing it up
across the parking lot, and then driving it forward into the front of the
bar, hitting Ms. Short, and injuring a number of people inside, including
a man named Christian Gibbs.
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Police apprehended Defendant nearby, and he confessed to inten-
tionally driving his car into the bar but maintained that he intended only
to injure Ms. Short and not to kill her.

Defendant was indicted on a variety of charges stemming from the
incident. The matter came on for a jury trial. The jury found Defendant
guilty of one count of assault with a deadly weapon inflicting serious
injury (for injuries to Ms. Short), one count of injury to real property
(for damage to the bar), six counts of assault with a deadly weapon (for
injuries to six patrons inside the bar), and other charges.

The court entered four judgments in total sentencing Defendant
to active time as well as probation with additional conditions upon his
release. Defendant entered notice of appeal in open court.

II. Analysis

Defendant makes two arguments on appeal, which concern the ade-
quacy of two of the indictments. As he raises no other arguments, any
challenges to his remaining convictions are waived. See N.C. R. App. P. 10.

A. Injury to Real Property

[1] Defendant argues that the trial court erred in denying his motion
to dismiss the charge of injury to real property. Specifically, Defendant
contends that the indictment — charging him with damaging the “real
property, front patio, facade, and porch of the restaurant, the property
of Katy’s Great Eats” — was invalid on its face because it failed to allege
that “Katy’s Great Eats” was a legal entity capable of owning property.
We agree. Accordingly, we arrest the judgment and vacate Defendant’s
conviction for injury to real property.

A facially invalid indictment can be challenged at any time because
it, as well as any trial or conviction that results from it, is a nullity. State
v. Call, 353 N.C. 400, 428-29, 545 S.E.2d 190, 208 (2001).

It is a requirement that the indictment charging certain crimes
involving property contain an allegation concerning the identity of the
victim whose property was the subject matter of the crime. See, e.g.,
State v. Price, 170 N.C. App. 672, 673-74, 613 S.E.2d 60, 62 (2005) (injury
to personal property); State v. Phillips, 162 N.C. App. 719, 720-21, 592
S.E.2d 272 273 (2004) (larceny); State v. Woody, 132 N.C. App. 788, 789-
90, 513 S.E.2d 801, 802-03 (1999) (conversion); State v. Ellis, 33 N.C.
App. 667, 669, 236 S.E.2d 299, 301 (1977) (embezzlement). However,
other crimes involving property do not have this requirement. See, e.g.,
State v. Norman, 149 N.C. App. 588, 592-93, 562 S.E.2d 453, 456-57 (2002)
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(breaking and entering with felonious intent to steal); State v. Burroughs,
147 N.C. App. 693, 696-97, 556 S.E.2d 339, 342 (2001) (attempted robbery
with a firearm).

Our Court has held that the crime of injury to real property — for
which Defendant was indicted and convicted — belongs to the former
group, requiring that the indictment contain an allegation concerning
the identity of the victim. State v. Lilly, 195 N.C. App. 697, 703, 673
S.E.2d 718, 722 (2009). See also In re Civil Penalty, 324 N.C. 373, 384,
379 S.E.2d 30, 36 (1989).

For crimes — such as injury to real property — where the name
of the victim must be alleged, our Supreme Court has explained that
“[t]he name of the owner of [the] property [] is not a material part of
the offence charged in the indictment,” but is required to be alleged “to
identify the transaction, so that the defendant, by proper plea may pro-
tect himself against another prosecution for the same offence.” State
v. Bell, 656 N.C. 313, 314 (1871) (victim is a natural person); see also
State v. Grant, 104 N.C. 908, 910, 10 S.E. 554, 555 (1889) (corporate vic-
tim). However, our Supreme Court has held that where the victim is not
a natural person, the indictment must allege that the victim is a legal
entity capable of owning property, and must separately allege that the
victim is such a legal entity unless the name of the entity itself, as alleged
in the indictment, imports that the victim is such a legal entity. State
v. Thornton, 251 N.C. 658, 661-62, 111 S.E.2d 901, 903-04 (1960). In
State v. Patterson, 194 N.C. App. 608, 671 S.E.2d 357 (2009), for example,
we stated that if the victim is a corporation, the requirement of Thornton
is satisfied either where the indictment expressly alleges that the corpo-
ration is an entity capable of owning property, or where the corporate
name alleged indicates that the entity is a corporation, “through the use
of the word ‘incorporated’ or the like[.]” Id. at 613, 671 S.E.2d at 360. In
Patterson, we held that an indictment was invalid on its face where it
merely identified the victim as “First Baptist Church of Robbinsville,”
because the name stated in the indictment did not clearly allege that the
church was a corporation, nor did the indictment further allege that the
church was an entity capable of owning property. Id. at 614, 671 S.E.2d
at 360. See also Woody, 132 N.C. App. at 791, 513 S.E.2d at 803 (holding
that an indictment identifying the victim using the term “unlimited” or
“association” was not sufficient).

In the present case, the indictment does not contain any allegation
that the victim, “Katy’s Great Eats,” is a legal entity capable of owning
property, and the name “Katy’s Great Eats” does not otherwise import a
corporation or other entity capable of owning property, as required. We,
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therefore, must conclude that the indictment charging Defendant with
injury to real property is invalid on its face. Accordingly, we arrest the
judgment on this charge and vacate Defendant’s conviction, remanding
the matter for resentencing.

B. Assault with a Deadly Weapon

[2] Defendant also argues that the evidence presented at trial varied
fatally from one of the indictments charging him with assault with a
deadly weapon and the trial court erred in allowing the State to amend
this indictment. Specifically, Defendant contends that the court erred in
allowing the State, after resting its case and over Defendant’s objection,
to correct the victim’s name in the indictment from “Christina Gibbs” to
“Christian Gibbs.” We disagree.

Amending an indictment is statutorily prohibited. N.C. Gen. Stat.
§ 15A-923(e) (2013). However, our Supreme Court has interpreted the
term “amendment” as it is used in the statute to mean “any change in
the indictment which would substantially alter the charge set forth
in the indictment.” State v. Price, 310 N.C. 596, 598, 313 S.E.2d 556, 558
(1984). Therefore, where the evidence varies from the charge in the
indictment, “[a] change in [the] indictment does not constitute an amend-
ment where the variance [is] inadvertent and [the] defendant [is] neither
misled nor surprised as to the nature of the charges.” State v. Campbell,
133 N.C. App. 531, 535-36, 515 S.E.2d 732, 735 (1999). Furthermore,
where the indictment does not vary materially from the evidence at trial,
the indictment is not fatally defective even if it is never amended. State
v. Isom, 65 N.C. App. 223, 226, 309 S.E.2d 283, 285 (1983). In either case,
whether the variance is material depends upon whether the defendant
was surprised, misled, or otherwise prejudiced because of the vari-
ance. See, e.g., State v. Cameron, 73 N.C. App. 89, 92-93, 325 S.E.2d 635,
637 (1985).

In numerous cases we have held that the correction of misspell-
ings, the addition of omitted last names, and the switching of interposed
names did not qualify as amendments within the meaning of the statu-
tory prohibition. See, e.g., State v. Holliman, 155 N.C. App. 120, 126-27,
573 S.E.2d 682, 687 (2002) (one letter misspelled in the victim’s name);
State v. McNair, 146 N.C. App. 674, 676-77, 554 S.E.2d 665, 668 (2001)
(one letter misspelled in the defendant’s name); State v. Marshall, 92
N.C. App. 398, 401-02, 374 S.E.2d 874, 875-76 (1988) (omitted last name);
State v. Mason, 222 N.C. App. 223, 227, 730 S.E.2d 795, 798-99 (2012)
(interposed first, middle, and last name); State v. Bailey, 97 N.C. App.
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472, 475-76, 389 S.E.2d 131, 133 (1990) (interposed first and last name).
We have recognized these corrections as appropriate before trial or after
the State rests its case as long as the defendant is not prejudiced. See
Holliman, 155 N.C. App. at 126-27, 554 S.E.2d at 668; McNair, 146 N.C.
App. at 676-77, 5564 S.E.2d at 668.

In the present case, one of the indictments charging Defendant
with assault with a deadly weapon mistakenly identified the victim
as “Christina Gibbs” rather than “Christian Gibbs.” The State moved
to amend the indictment to correct this mistake after resting its case.
The trial court heard argument and allowed the amendment. On direct
examination two days beforehand, Mr. Gibbs had testified that he was
among those present inside the bar at the time of the collision, and fur-
ther, that the fender of Defendant’s vehicle actually made contact with
his leg when it came through the front of the building. Subsequently,
Defendant’s counsel cross-examined Mr. Gibbs. As in Bailey, the mis-
take in the present case appears to have been inadvertent, and we do
not believe Defendant was “misled or surprised as to the nature of the
charges against him.” 97 N.C. App. at 476, 389 S.E.2d at 133. Therefore,
we hold that the change did not qualify as an amendment within the
meaning of the statutory prohibition.

Defendant cites our Supreme Court’s decision in State v. Abraham,
338 N.C. 315, 451 S.E.2d 131 (1994), in support of his argument. We find
the present case far more analogous to Holliman than Abraham. In
Holliman, the victim’s name was misspelled. 153 N.C. App. at 126, 573
S.E.2d at 687. We reasoned that “the indictment sufficiently served the
purpose of placing defendant on notice of the charge in order for him
to prepare a defense,” concluding that there had been no error in cor-
recting the misspelling. 155 N.C. App. at 126-27, 573 S.E.2d at 687. In the
present case, the change did not name a completely different victim, as
it had in Abraham.! See 338 N.C. at 339-40, 451 S.E.2d at 143-44. Instead,
it inverted the letters “n” and “a” in the victim’s first name, correcting a
misspelling. The present case is, therefore, distinguishable. Accordingly,
this argument is overruled.

1. We note that we have previously clarified that Abraham is not a “blanket pro-
hibition on changing the name of the victim in a criminal indictment,” and is, therefore,
not inconsistent with allowing for the “correct[ion] [of] inadvertent mistakes in an indict-
ment[.]” McNair, 146 N.C. App. at 678, 554 S.E.2d at 669.
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III. Conclusion

We arrest judgment on the charge of injury to real property and
vacate the conviction, remanding the case to the trial court with instruc-
tions to resentence Defendant consistent with this opinion. We find no
error in the challenged conviction of assault with a deadly weapon.

NO ERROR in part; VACATED AND REMANDED in part.
Judges GEER and STEPHENS concur.

STATE OF NORTH CAROLINA
V.
JAMAR ISHMEAL WRIGHT, DEFENDANT

No. COA14-997
Filed 7 April 2015

Robbery—dangerous weapon—failure to instruct—extortion not
a lesser-included offense

The trial court did not commit error, much less plain error, in a
robbery with a dangerous weapon case by failing to instruct the jury
on the charge of extortion. Defendant’s contention that the crime of
extortion was a lesser included offense of armed robbery failed the
definitional test adopted by our Supreme Court.

Appeal by Defendant from judgment entered 11 February 2014 by
Judge Henry W. Hight, Jr. in Wake County Superior Court. Heard in the
Court of Appeals 5 February 2015.

Attorney General Roy A. Cooper, III, by Special Deputy Attorney
General James M. Stanley, Jr., for the State.

Kevin P. Bradley for Defendant-appellant.

DILLON, Judge.

Jamar Ishmeal Wright (“Defendant”) appeals from a conviction of
robbery with a dangerous weapon. For the following reasons, we find
no error in Defendant’s trial.



IN THE COURT OF APPEALS 271

STATE v. WRIGHT
[240 N.C. App. 270 (2015)]

I. Background

Defendant was indicted for robbery with a dangerous weapon and
other charges arising from an incident which occurred when allegedly
he entered the residence of another and brandished a gun. Defendant
was tried by a jury. At trial, the State offered evidence which tended to
show as follows: Chanel Brown asked Michael Kurz to repair her car by
buying and installing a new alternator. She gave him $150.00. However,
on the day in question, Mr. Kurz used the $150.00 to post bond for a
crime he was charged with, planning to replace the money and repair
Ms. Brown’s car the next day. Hours after Mr. Kurz posted bond using
Ms. Brown’s money, Ms. Brown and two others forcibly entered the
home of Mr. Kurz that he shared with his mother in order to get back
Ms. Brown’s money. After some discussion, Ms. Brown left the Kurz resi-
dence only to return soon later with Defendant. Defendant threatened
the Kurzes, pulling out an automatic handgun. Mr. Kurz told Defendant
that he would make arrangements with Ms. Brown for the next morning,
but Defendant responded that Mr. Kurz’ proposal was unacceptable.

Defendant and the others decided to take a computer belonging
to Mr. Kurz’ mother as “collateral[,]” which was worth approximately
$1,000.00. They informed Mr. Kurz that when he gave Ms. Brown
the $150.00 they would return the computer, “maybe,” and that he “might
get it back[.]” They further threatened to kill Mr. Kurz and his mother if
Mr. Kurz called the police.

The next day police went to Ms. Brown'’s apartment, but she informed
them that she and her companions had not taken anything from the Kurz
residence. However, in fact, Ms. Brown had hidden the computer from
the police. The computer was never returned to the Kurzes.

Defendant did not present any evidence at trial.

The jury found Defendant guilty of robbery with a dangerous weapon.
The trial court sentenced Defendant to a term of 64 to 89 months of
imprisonment. Defendant timely filed a written notice of appeal.

II. Analysis

Defendant argues on appeal that extortion, a Class F felony, is a
lesser included offense of robbery with a dangerous weapon, a Class D
felony, and that the trial court committed plain error in failing to instruct
the jury on this lesser included offense. Essentially, Defendant con-
tends that there was evidence from which a jury could have convicted
Defendant of extortion based on the testimony that Defendant took the
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computer as collateral and brandished the gun to coerce Mr. Kurz to
refund to Ms. Brown the $150.00 she had given him. We disagree.

A. Lesser included offense

Defendant argues that “[b]ecause the essential elements of extor-
tion—obtaining something of value by coercion—are essential elements
of armed robbery, extortion is a lesser included offense of robbery with
a dangerous weapon.” Defendant further contends that “[aJrmed rob-
bery refines the elements of extortion by requiring the coercion to be by
use or threatened use of a firearm or other dangerous weapon, by requir-
ing property to be taken and not just anything of value, and by requiring
intent to deprive the victim of the property permanently.” As Defendant’s
argument presents a question of law, our standard of review is de novo.
State v. Nickerson, 365 N.C. 279, 281, 715 S.E.2d 845, 846 (2011).

“It is well-settled that the trial court must submit and instruct
the jury on a lesser included offense when . . . there is evidence from
which the jury could find that defendant committed the lesser included
offense.” State v. Porter, 198 N.C. App. 183, 189, 679 S.E.2d 167, 171
(2009) (marks omitted).

Here, we must first determine whether extortion is a lesser included
offense of robbery with a dangerous weapon. In State v. Weaver, our
Supreme Court adopted a “definitional” test rather than a “factual”
test for determining whether one crime is a lesser included offense of
another crime:

We do not agree with the proposition that the facts of a
particular case should determine whether one crime is
a lesser included offense of another. Rather, the definitions
accorded the crimes determine whether one offense is a
lesser included offense of another crime. In other words,
all of the essential elements of the lesser crime must
also be essential elements included in the greater crime.
If the lesser crime has an essential element which is
not completely covered by the greater crime, it is not a
lesser included offense. The determination is made on
a definitional, not a factual basis.

State v. Weaver, 306 N.C. 629, 635, 295 S.E.2d 375, 378-79 (1982) (empha-
sis in original), overruled in part on other grounds by State v. Collins,
334 N.C. b4, 61, 431 S.E.2d 188, 193 (1993). Thus, the test is whether
the essential elements of the lesser crime are essential elements of the
greater crime. If the lesser crime contains at least one essential element
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that is not an essential element of the greater crime, then the lesser
crime is not a lesser included offense.

On the one hand, N.C. Gen. Stat. § 14-118.4 (2012) provides, in perti-
nent part, that a person is guilty of extortion if that person “threatens or
communicates a threat or threats to another with the intention thereby
wrongfully to obtain anything of value or any acquittance, advantage, or
immunity . . . .” Although not defined in the statute, “obtain” means “[t]o
succeed in gaining possession of as the result of planning or endeavor;
acquire.” The American Heritage College Dictionary 943 (3d ed. 1997).
“The definition of extortion in G.S. 14-118.4 covers any threat made with
the intention to wrongfully obtain ‘anything of value or any acquittance,
advantage, or immunity.”” State v. Greenspan, 92 N.C. App. 563, 567, 374
S.E.2d 884, 886 (1989).

On the other hand, the elements necessary to constitute armed rob-
bery under this section are: (1) the unlawful taking or an attempt to take
personal property from the person or in the presence of another; (2) by
use or threatened use of a firearm or other dangerous weapon; and (3)
whereby the life of a person is endangered or threatened. N.C. Gen. Stat.
§ 14-87 (2012).

Both armed robbery and extortion involve a threat. However, the
subject matter of the threat is much broader for the crime of extortion.
Specifically, where armed robbery requires that the subject matter be
personal property which is taken and carried away, extortion permits
obtaining “anything of value or any acquittance, advantage, or immu-
nity.” See N.C. Gen. Stat. § 14-118.4. A thing “of value or acquittance,
advantage, or immunity” could involve coercing someone not to file a
civil suit or to go to the police rather than coercing someone to hand
over an item of personal property. Therefore, Defendant’s contention
that the crime of extortion is a lesser included offense of armed robbery
fails the definitional test adopted by our Supreme Court. See Weaver, 306
N.C. at 635, 295 S.E.2d at 378-79. Accordingly, we hold that the trial court
did not commit error, much less plain error, in failing to instruct the jury
on the charge of extortion.

NO ERROR.
Judges GEER and STEPHENS concur.
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UNION COUNTY BOARD OF EDUCATION, PLAINTIFF
V.
UNION COUNTY BOARD OF COMMISSIONERS, DEFENDANT

No. COA14-633
Filed 7 April 2015

Schools and Education—appropriation of funds—Ilegal stan-
dard—harmless error

The trial court did not abuse its discretion in a case request-
ing the appropriation of additional funds to a board of education
by allowing plaintiff to argue an alleged improper legal standard in
plaintiff’s opening statements. While plaintiff’s argument was tech-
nically correct, plaintiff’s statement of the standard to the jury was
misleading. However, as a result of the trial court’s instructions and
the verdict sheets, defendant was not prejudiced and thus it was
harmless error.

Schools and Education—additional funding—evidence out-
side scope of proposed budget for pertinent fiscal year
not allowed

The trial court erred by allowing plaintiff Union County Board
of Education to present evidence of claimed needs outside the scope
of plaintiff’s proposed budget for the 2013-2014 fiscal year. N.C.G.S.
§ 115C-431(c) was never intended to open the door to allow the fact
finder to consider evidence outside the scope of the proposed bud-
get and award funding beyond that requested by the board of edu-
cation, whose duty it is to request sufficient funding to maintain a
system of free public schools.

Evidence—current school expense funding—sufficiency of
evidence—outside scope of proposed budget

Although defendant board of commissioners contended that
the trial court erred in a case seeking additional school funding to
plaintiff board of education by denying its motions for a directed
verdict based on insufficient evidence, plaintiff presented evidence
tending to show current expense funding was needed to meet state
mandates and policies and capital outlay funding was needed to
maintain and repair school facilities. However, having determined
that much of plaintiff’s evidence was outside the scope of plaintiff’s
proposed budget for the 2013-2014 fiscal year and should not have
been admitted into evidence at trial, the case was remanded for a
new trial.
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4. Schools and Education—additional funding—requested
instructions—proposed budget—students performing below
grade level

The trial court did not err in a case seeking additional school
funding to a board of education by failing to issue requested instruc-
tions limiting the jury’s consideration to the proposed budget for the
2013-2014 fiscal year. The instructions closely followed the language
of N.C.G.S. § 115C-431 and were not overly broad. However, the trial
court erred by instructing the jury that students performing below
grade level were not obtaining a sound basic education since the
instructions likely misled the jury.

Appeal by defendant from judgment entered 10 October 2013 by
Judge W. Erwin Spainhour in Union County Superior Court. Heard in the
Court of Appeals 2 December 2014.

Schwartz & Shaw, PL.L.C., by Richard Schwartz and Brian C.
Shaw, for plaintiff-appellee.

Wyrick Robbins Yates & Ponton LLP, by K. Edward Greene and
Tobias S. Hampson,; and Perry, Bundy, Plyler, Long & Cox, LLP,
by H. Ligon Bundy and Christopher Cox, for defendant-appellant.

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP, by Jill
R. Wilson and Julia C. Ambrose; and the North Carolina School
Boards Association, by Allison B. Schafer and Christine T. Scheef,
on behalf of the North Carolina School Boards Association,
amicus curiae.

Smith Moore Leatherwood LLP, by Elizabeth Brooks Scherer,
Matthew Nis Leerberg, and Thomas E. Terrell, Jr., on behalf of
the North Carolina Association of County Commissioners,
amicus curiae.

McCULLOUGH, Judge.

The Union County Board of Commissioners (“defendant”) appeals
from a judgment ordering it to appropriate additional funds to the Union
County Board of Education’s (“plaintiff”) local current expense and cap-
ital outlay funds for the 2013-2014 fiscal year. For the following reasons,
we grant a new trial.
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I. Background

This case concerns funding provided by defendant to plaintiff for
the 2013-2014 fiscal year. The School Budget and Fiscal Control Act (the
“Act™), N.C. Gen. Stat. § 115C-422 et seq., governs such funding.

In general, the Act requires that “[e]ach local school administra-
tive unit shall operate under an annual balanced budget resolution[,]”
N.C. Gen. Stat. § 115C-425(a) (2013), which shall include at least the
following funds: the State Public School Fund; the local current expense
fund; and the capital outlay fund. N.C. Gen. Stat. § 115C-426(c) (2013).
Pertinent to this case,

The local current expense fund shall include appropria-
tions sufficient, when added to appropriations from the
State Public School Fund, for the current operating
expense of the public school system in conformity with
the educational goals and policies of the State and the local
board of education, within the financial resources and
consistent with the fiscal policies of the board of county
commissioners. These appropriations shall be funded by
revenues accruing to the local school administrative unit
by virtue of Article IX, Sec. 7 of the Constitution, moneys
made available to the local school administrative unit by
the board of county commissioners, supplemental taxes
levied by or on behalf of the local school administrative
unit pursuant to a local act or [N.C. Gen. Stat. §§] 115C-501
to 115C-511, State money disbursed directly to the local
school administrative unit, and other moneys made
available or accruing to the local school administrative
unit for the current operating expenses of the public
school system.

N.C. Gen. Stat. § 115C-426(e).
The capital outlay fund shall include appropriations for:

(1) The acquisition of real property for school purposes,
including but not limited to school sites, playgrounds, ath-
letic fields, administrative headquarters, and garages.

(2) The acquisition, construction, reconstruction, enlarge-
ment, renovation, or replacement of buildings and other
structures, including but not limited to buildings for
classrooms and laboratories, physical and vocational
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educational purposes, libraries, auditoriums, gymnasiums,
administrative offices, storage, and vehicle maintenance.

(3) The acquisition or replacement of furniture and fur-
nishings, instructional apparatus, data-processing equip-
ment, business machines, and similar items of furnishings
and equipment.

(4) The acquisition of school buses as additions to the
fleet.

(5) The acquisition of activity buses and other motor
vehicles.

(6) Such other objects of expenditure as may be assigned
to the capital outlay fund by the uniform budget format.

Appropriations in the capital outlay fund shall be funded
by revenues made available for capital outlay purposes by
the State Board of Education and the board of county com-
missioners, supplemental taxes levied by or on behalf of
the local school administrative unit pursuant to a local act
or [N.C. Gen. Stat. §§] 115C-501 to 115C-511, the proceeds
of the sale of capital assets, the proceeds of claims against
fire and casualty insurance policies, and other sources.

N.C. Gen. Stat. § 115C-426(f).

Furthermore, plaintiff and defendant are encouraged under the Act
“to conduct periodic joint meetings during each fiscal year[]” “[i]n order
to promote greater mutual understanding of immediate and long-term
budgetary issues and constraints[.]” N.C. Gen. Stat. § 115C-426.2 (2013).
“In particular, the boards are encouraged to assess the school capital
outlay needs, to develop and update a joint five-year plan for meeting
those needs, and to consider this plan in the preparation and approval
of each year’s budget under [the Act].” Id. Concerning budgets, the Act
outlines a process and timeline for the preparation, proposal, approval,
and submission by plaintiff to defendant of each year’s budget; as well
as defendant’s action on plaintiff’s proposed budget. See N.C. Gen. Stat.
§§ 115C-427 to -429.

In the present case, on 15 April 2013, plaintiff submitted its proposed
budget for the 2013-2014 fiscal year to defendant in accordance with the
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requirements of N.C. Gen. Stat. § 115C-429(a).! In the budget, plaintiff
requested $86,180,152 in local current expense funding and $8,357,859
in capital outlay funding. Upon review of plaintiff’s proposed budget, on
17 June 2013, defendant adopted the county 2013-2014 budget ordi-
nance. The budget ordinance included appropriations to plaintiff in the
amount of $82,260,408 for local current expense and $3,000,000 for capi-
tal outlay, resulting in shortfalls of $3,919,744 for local current expense
and $5,357,859 for capital outlay.

In response to the county 2013-2014 budget ordinance, on 18 June
2013, plaintiff adopted a resolution in which it determined “the amounts
of money appropriated by [defendant] for the 2013-2014 school year to
[plaintiff’s] local current expense fund and capital outlay fund [were]
not sufficient . . . to support a system of free public schools|.]” Thus,
plaintiff directed its Chairman, superintendent, and attorneys to take the
appropriate steps under N.C. Gen. Stat. § 115C-431 to resolve the budget
dispute. In reaching the determination that the appropriations by defen-
dant were inadequate, plaintiff indicated that, in addition to considering
the amount of funds appropriated by defendant and defendant’s ability
to provide additional funding, it “considered the cumulative effect of the
County of Union’s inadequate appropriations for current expense and
capital outlay in the preceding fiscal years|.]”

In accordance with the procedures set forth in N.C. Gen. Stat.
§ 115C-431(a) and (b), plaintiff and defendant participated in a joint
meeting on 24 June 2013 in an attempt to resolve the budget dispute.
When the parties failed to reach an agreement at the joint meeting,
the parties participated in mediation sessions on 24 June, 28 June, and
31 July 2013. The mediation efforts concluded on 31 July 2013 with the
mediator declaring an impasse.

The following day, 1 August 2013, plaintiff initiated this action
against defendant pursuant to N.C. Gen. Stat. § 115C-431(c). In plaintiff’s
complaint, plaintiff sought “a determination of (i) the amount of money
legally necessary from all sources and (ii) the amount of money legally
necessary from [defendant], in order to maintain a system of free public
schools as defined by State law and State Board of Education policy.”

Defendant responded to plaintiff’'s complaint by answer filed
12 August 2013, the same day the case came on for trial in Union County
Superior Court before the Honorable W. Erwin Spainhour.

1. “Fiscal year” is defined in the Act as “the annual period for the compilation of
fiscal operations. The fiscal year begins on July 1 and ends on June 30.” N.C. Gen. Stat.
§ 115C-423(4) (2013).
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Following a lengthy trial, on 10 October 2013, the jury returned
a verdict finding that $326,498,487 in current expense funding and
$89,184,005 in capital outlay funding was legally necessary from all
sources in order to maintain a system of free public schools. The jury
also found that an additional $4,973,134 in current expense funding and
an additional $86,184,005 in capital outlay funding, beyond the amounts
already appropriated by defendant, was legally necessary from defen-
dant in order to maintain a system of free public schools.

The trial court entered judgment on the jury verdict ordering defen-
dant “to appropriate to the local current expense fund of . . . [p]laintiff . . .
the additional amount of $4,973,134 for fiscal year 2013-2014, above that
amount appropriated in the Union County Budget Ordinance adopted
on June 17, 2013[]” and “to appropriate to the capital outlay fund of . . .
[p]laintiff . . . the additional amount of $86,184,005 for fiscal year 2013-
2014, above that amount appropriated in the Union County Budget
Ordinance adopted on June 17, 2013.” The trial court also authorized
defendant, in accordance with N.C. Gen. Stat. § 115C-431, “to levy such
taxes on property as it may choose to make up the difference, if any,
when added to other revenues available for these purposes.” Defendant
filed notice of appeal from the judgment on 17 October 2013.

II. Discussion

Defendant raises the following four issues on appeal: whether the
trial court erred by (1) allowing plaintiff to argue an improper legal stan-
dard in its opening statements; (2) allowing plaintiff to present evidence
of claimed needs outside the scope of plaintiff’s proposed budget for the
2013-2014 fiscal year; (3) denying defendant’s motions for a directed ver-
dict; and (4) instructing the jury to apply a broad rather than restrictive
definition of the amount legally necessary to maintain a system of free
public schools in Union County.

1. Plaintiff’s Opening Statements

[1] Defendant first argues the trial court erred by allowing plaintiff to
argue an improper legal standard in plaintiff’s opening statements. As
both parties agree, we review the trial court’s decisions regarding open-
ing statements for an abuse of discretion. See State v. Speller, 345 N.C.
600, 606, 481 S.E.2d 284, 287 (1997) (“The control of opening statements
rests in the discretion of the trial court.”).

During opening statements in this case, plaintiff stated the following
while explaining the issues to be decided by the jury:
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The issue that you're going to be asked to decide is
the amount of money needed from the Commissioners to
maintain the schools. It's not the amount of money needed
to open the doors. That’s not the standard. The standard is
higher than that. We're going to open the doors. Come hell
or high water, we're going to open the doors when those
kids come. I'm going to get that off the table right now. So
that’s not an issue. But the standard is much higher than
that, and the expectations are much higher than that. So
the amount needed is now in your hands. It’s up to you to
determine. It’s entirely up to you.

The Courts have made clear that the amount needed
is not that which is absolutely necessary; it’s that
which is legally necessary, and reasonable and useful for
the purposes sought. In making your decision, you have
an opportunity to touch the future --

Upon hearing plaintiff’s explanation of “the amount needed,” defendant
objected on the basis that plaintiff incorrectly stated the legal standard.
The trial court, however, allowed plaintiff to continue without correc-
tion, stating, “[w]ell, it’s [sic] opening statement. We’ll see where - what
the evidence will show.” Now on appeal, defendant contends the trial
court erred because plaintiff’s statement of the legal standard was
similar to that rejected by our Supreme Court in Beawufort Cnty. Bd.
of Educ. v. Beaufort Cnty. Bd. of Comm’rs, 363 N.C. 500, 681 S.E.2d
278 (2009).

At the time Beaufort was decided, in any action brought to resolve a
budget dispute pursuant to N.C. Gen. Stat. § 115C-431(c), “the trial court
[was] charged to ‘find the facts as to the amount of money necessary
to maintain a system of free public schools, and the amount of money
needed from the county to make up this total.” ” Id. at 503, 681 S.E.2d at
281 (quoting N.C. Gen. Stat. § 115C-431(c) (2007)).

In Beaufort, our Supreme Court addressed the constitutionality of
the statutory framework in N.C. Gen. Stat. § 115C-431(c) for resolving
budget disputes and reviewed whether the statutory framework was
properly applied in the case. Id. at 502, 681 S.E.2d at 280. In doing so, the
Court considered “the meaning of the terms ‘necessary’ and ‘needed,’ as
used in [N.C. Gen. Stat. § 115C-]431(c), in light of Article IX, Section 2(2)
of the State Constitution.” Id. at 505, 681 S.E.2d at 283. Upon recogniz-
ing the terms were “susceptible to reasonable interpretations of varying
strictness,” and that, “[i]f a fact-finder were to interpret ‘necessary’ or
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‘needed’ in [N.C. Gen. Stat. § 115C-]431(c) expansively, there [was] a
danger that the resulting verdict could intrude on a county commission’s
funding discretion under Article IX, Section 2(2) ... [,]” the Court adopted
a restrictive interpretation of the terms “necessary” and “needed.” Id.
at 505-06, 681 S.E.2d at 283. The Court explained that, “[s]o construed,
[N.C. Gen. Stat. § 115C-]431(c)’s requirement that county commissions
provide the minimum level of funding required by state law does not
abrogate their discretionary authority to contribute more.” Id.

Our Supreme Court then addressed whether the Beawfort trial court
erred when it “instructed the jury that the word ‘needed’ in [N.C. Gen.
Stat. § 115C-]431(c) means that which is reasonable and useful and
proper or conducive to the end sought.” Id. at 507, 681 S.E.2d at 283
(quotation marks omitted). Having determined a restrictive interpreta-
tion of the terms “necessary” and “needed” was necessary to preserve
the discretionary authority of county commissions, the Court held the
instruction to the jury in Beaufort “conveyed an impermissible, expan-
sive definition” and was in error. Id. Thus, the Court remanded the case
for a new trial noting the following:

At that trial, the trial court should instruct the jury
that [N.C. Gen. Stat. § 115C-]431(c) requires the County
Commission to provide that appropriation legally
necessary to support a system of free public schools, as
defined by Chapter 115C and the policies of the State
Board. The trial court should also instruct the jury, in
arriving at its verdict, to consider the educational goals
and policies of the state, the budgetary request of the
local board of education, the financial resources of the
county, and the fiscal policies of the board of county com-
missioners. See [N.C. Gen. Stat.] § 1156C—426(e) (2007).
Anything beyond this measure of damages impermissibly
infringes upon the discretionary authority of the County
Commission under Article IX, Section 2(2) of the State
Constitution and may not be awarded by a jury.

Id. at 507, 681 S.E.2d at 283-84 (emphasis added).2

2. Subsequent to the Beaufort decision and during the pendency of the current bud-
get dispute, prior to the filing of this case, the General Assembly amended N.C. Gen. Stat.
§ 115C-431(c) to reflect the Court’s holding in Beawfort. Thus, N.C. Gen. Stat. § 115C-431(c)
now charges the fact finder to determine the amount of money “legally necessary” as
opposed to the amount of money “needed” and “necessary.” 2013 N.C. Sess. Laws 2013-
141, sec. 1, eff. June 19, 2013.
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As noted above, in this case, plaintiff stated to the jury during its
opening statements that the standard to be applied in determining the
amount of funding “is not that which is absolutely necessary; it’s that
which is legally necessary, and reasonable and useful for the purposes
sought.” Although, the standard communicated by plaintiff to the jury is
similar to the one rejected in Beaufort, plaintiff contends its use of the
“reasonable and useful” language was not inconsistent with Beawfort
because the language was joined to the correct standard, “legally neces-
sary,” by the conjunction “and” and therefore did not supersede what
was “legally necessary.” While plaintiff’s argument is technically correct,
we find plaintiff’s statement of the standard to the jury misleading and,
therefore, hold the trial court erred in allowing plaintiff to communicate
a standard that included language mirroring that rejected in Beaufort.
Nevertheless, we hold the error was harmless.

In charging the jury in Beaufort, the trial court instructed the jury
to apply a broad definition of “needed” and “necessary” to determine
the amount of funding to be awarded. In the present case, however, the
overly broad language rejected in Beaufort was only communicated
to the jury in plaintiff’s opening statements. Following weeks of evi-
dence, the trial court instructed the jury that it must apply the law it
provides in the jury instructions and stated the proper legal standard
as follows:

The issue to be decided by you, the jury, is as follows:

“What amount of money is legally necessary from all
sources and what amount of money is legally necessary
from the board of county commissioners in order to main-
tain a system of free public schools as defined by state law
and State Board of Education policy?”

(Emphasis added.) The trial court then repeatedly emphasized the proper
legal standard throughout its instructions to the jury without reference
to the language rejected in Beaufort. Moreover, the trial court provided
the jury with verdict sheets incorporating the correct legal standard. As
a result of the trial court’s instructions and the verdict sheets, we hold
defendant was not prejudiced by plaintiff’s improper statements during
its opening statements to the jury.

2. Evidence

[2] Defendant next argues the trial court erred by allowing plaintiff to
present evidence of claimed needs outside the scope of plaintiff’s pro-
posed budget for the 2013-2014 fiscal year.
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Generally, we review the trial court’s decisions regarding the admis-
sibility of evidence for abuse of discretion, see State v. Shuford, 337
N.C. 641, 649, 447 S.E.2d 742, 747 (1994), and “[e]videntiary errors are
[considered] harmless unless . . . a different result would have been
reached at trial.” State v. Ferguson, 145 N.C. App. 302, 307, 549 S.E.2d
889, 893, disc. review denied, 354 N.C. 223, 554 S.E.2d 650 (2001). Yet,
a trial court’s rulings on relevancy are not technically discretionary and
therefore are not afforded as much deference. See Dunn v. Custer, 162
N.C. App. 259, 266, 591 S.E.2d 11, 17 (2004).

On the day the case came on for trial, 12 August 2013, defendant filed
a motion in limine in which defendant sought to exclude the following:

4. Any suggestion, information, documents, statements,
or evidence of capital outlay needs that . . . [p]laintiff did
not request . . . [d]efendant to fund in its 2013-2014 [fis-
cal year] budget, or information, documents, statement, or
evidence of the future capital outlay needs of . . . [p]laintiff
upon the grounds that . . . [p]laintiff is required by [N.C.
Gen. Stat. §] 115C-521(b) to present its request for capi-
tal needs for each fiscal year with its annual budget, and
[d]efendant has no duty to fund any item of [p]laintiff’s
capital needs until . . . [p]laintiff has made a request for
such needs.

5. Any suggestion, information, documents, statements,
or evidence that [d]efendant has failed to provide adequate
funding for current expense and/or capital outlay in years
preceding the 2013-2014 fiscal year, upon the grounds that
the issue before the Court concerns whether . . . [d]efen-
dant has adequately funded . . . [p]laintiff’s proposed 2013-
2014 budget request, in order for . . . [p]laintiff to “support
a system of free public schools.” Plaintiff has the annual
right and duty under [N.C. Gen. Stat. §] 115C-431 to insti-
tute a proceeding each year for additional funding if it
determines that [d]efendant has not adequately provided
sufficient local funds to support a system of free public
schools for that fiscal year. Once [p]laintiff has accepted
the money appropriated by [d]efendant for a fiscal year
and has adopted its own budget, it has acknowledged
that it has been adequately funded for that fiscal year, and
may not later contend that it was inadequately funded for
that year.
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During arguments on the motion, defendant explained to the trial
court that plaintiff indicated it had capital outlay needs beyond those
in the proposed budget and that it would seek additional capital outlay
funding beyond the $5,357,859 portion of the proposed budget for capi-
tal outlay that defendant did not fund in the county budget ordinance.
Defendant indicated “that’s what [the] motion is directed at; is [plain-
tiff’s] contention that they are entitled to present evidence and seek
more than they requested in their . . . [proposed budget].” Defendant
then asserted plaintiff was bound by the proposed budget for the 2013-
2014 fiscal year.

In response, plaintiff looked to the language of N.C. Gen. Stat.
§ 115C-431(c) and argued the statute was specific and clear that “the
issue to be submitted to the jury is that the jury finds the amount needed
to maintain a system of free public schools[.]” Plaintiff then argued they
should be able to present any evidence of the actual needs of the school
system without regard to its proposed budget for the 2013-2014 fiscal
year because there was nothing in N.C. Gen. Stat. § 115C-431(c) restrict-
ing the jury’s consideration to the proposed budget. Plaintiff stated N.C.
Gen. Stat. § 115C-431 does not even mention the proposed budget as a
consideration for the jury.

Upon considering the arguments, the trial court denied defendant’s
motion, reasoning that N.C. Gen. Stat. § 155C-431(c) was very specific
and any evidence relating to the amount of money legally necessary from
all sources and the amount of money legally necessary from defendant
to support the school system, regardless of whether plaintiff requested
funding for it in the proposed budget, should be considered by the jury.
Thereafter, over defendant’s objections at trial, the trial court allowed
plaintiff to present evidence outside the scope of its proposed budget
for the 2013-2014 fiscal year.

In order to determine whether the trial court erred in allowing evi-
dence outside the scope of plaintiff’'s proposed budget for the 2013-2014
fiscal year, we must determine the scope of the proceedings; specifically
whether the proceedings are limited to the proposed budget. Upon review,
we hold the budget dispute proceedings are limited to a consideration of
the proposed budget for the fiscal year at issue and, therefore, the trial
court erred in this case by allowing evidence outside the scope of plain-
tiff’s proposed budget for the 2013-2014 fiscal year into evidence at trial.

Inreaching this conclusion, we interpret N.C. Gen. Stat. § 115C-431(c)
in the context of the Act. As this Court explained in Baumann-Chacon
0. Baumann,
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[t]he principal goal of statutory construction is to accom-
plish the legislative intent. The best indicia of that intent
are the language of the statute . . . , the spirit of the act
and what the act seeks to accomplish. Individual expres-
sions must be construed as part of the composite whole
and be accorded only that meaning which other modify-
ing provisions and the clear intent and purpose of the act
will permit. The Court may also consider the policy objec-
tives prompting passage of the statute and should avoid
a construction which defeats or impairs the purpose of
the statute.

212 N.C. App. 137, 140, 710 S.E.2d 431, 434 (2011) (quotation marks and
citations omitted); see also Shelton v. Morehead Mem’l Hosp., 318 N.C.
76, 81-82, 347 S.E.2d 824, 828 (1986) (“Legislative intent controls the
meaning of a statute; and in ascertaining this intent, a court must con-
sider the act as a whole, weighing the language of the statute, its spirit,
and that which the statute seeks to accomplish.”).

As stated in N.C. Gen. Stat. § 115C-424, “[i]t [was] the intent of the
General Assembly by enactment of [the Act] to prescribe for the public
schools a uniform system of budgeting and fiscal control.” N.C. Gen.
Stat. § 1156C-424 (2013). In order to accomplish this goal, the Act pro-
vides a step-by-step budget process. In Beaufort, our Supreme Court
summarized the process as follows:

The local school board first creates a budget setting out
its estimate of the cost of providing education within
its locale for the upcoming year and submits that bud-
get to the county commission. See [N.C. Gen. Stat.]
§ 115C-429(a) (2007). The county commission then deter-
mines the amount of funds to be appropriated to the school
board. See [N.C. Gen. Stat.] § 115C-429(b) (2007). If there
is a dispute between the school board and the county
commission, the two boards meet with a mediator in an
effort to negotiate a compromise. See [N.C. Gen. Stat.]
§ 115C—431(a). If there is still no agreement, represen-
tatives from the two boards enter a formal mediation.
See [N.C. Gen. Stat.] § 115C-431(b). If no agreement
can be reached at the mediation, the school board may
file an action in superior court. See [N.C. Gen. Stat.]
§ 115C-431(c).

363 N.C. at 503, 681 S.E.2d at 281.
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N.C. Gen. Stat. § 115C-431(c), which governs a schools board’s suit
against a county commission, provides the following:

(c¢) Within five days after an announcement of no agree-
ment by the mediator, the local board of education may
file an action in the superior court division of the General
Court of Justice. Either board has the right to have the
issues of fact tried by a jury. When a jury trial is demanded,
the cause shall be set for the first succeeding term of the
superior court in the county, and shall take precedence
over all other business of the court. However, if the judge
presiding certifies to the Chief Justice of the Supreme
Court, either before or during the term, that because of
the accumulation of other business, the public interest
will be best served by not trying the cause at the term next
succeeding the filing of the action, the Chief Justice shall
immediately call a special term of the superior court for
the county, to convene as soon as possible, and assign
a judge of the superior court or an emergency judge to
hold the court, and the cause shall be tried at this special
term. The judge shall find, or if the issue is submitted to
the jury, the jury shall find the facts as to the following
in order to maintain a system of free public schools as
defined by State law and State Board of Education policy:
(i) the amount of money legally necessary from all sources
and (ii) the amount of money legally necessary from the
board of county commissioners. In making the finding,
the judge or the jury shall consider the educational goals
and policies of the State and the local board of education,
the budgetary request of the local board of education, the
financial resources of the county and the local board of
education, and the fiscal policies of the board of county
commissioners and the local board of education.

All findings of fact in the superior court, whether found
by the judge or a jury, shall be conclusive. When the facts
have been found, the court shall give judgment order-
ing the board of county commissioners to appropriate a
sum certain to the local school administrative unit, and to
levy such taxes on property as may be necessary to make
up this sum when added to other revenues available for
the purpose.

N.C. Gen. Stat. § 115C-431(c).
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Plaintiff, just as it argued at trial, looks to this language and argues
N.C. Gen. Stat. § 115C-431(c) is specific as to the issues to be decided by
the jury and because there is no language restricting the jury’s determina-
tion to those amounts sought in its proposed budget, all evidence related
to its funding needs was properly admitted. Plaintiff further argues the
General Assembly could have easily limited the proceedings to a consid-
eration of those amounts in the proposed budget had it intended to so.

Although N.C. Gen. Stat. § 115C-431(c) does not explicitly state that
the proceedings are limited to plaintiff’s proposed budget, sub-section
(c) does include plaintiff’s proposed budget as one of the mandatory
considerations for the fact finder in determining the amounts legally
necessary to maintain a system of free public schools. See N.C. Gen.
Stat. § 115C-431(c) (“In making the finding, the judge or the jury shall
consider . . . the budgetary request of the local board of education . . ..”).
Moreover, it is evident from the remainder of N.C. Gen. Stat. § 115C-
431 that the proposed budget is the principal focus of the entire dispute
resolution process. Prior to the filing of a lawsuit under N.C. Gen. Stat.
§ 115C-431(c), N.C. Gen. Stat. §§ 115C-431(a) and (b) require plaintiff
and defendant to attempt to settle the budget dispute at a joint meeting
and, if necessary, through additional mediation efforts. N.C. Gen. Stat.
§ 115C-431(a), which sets forth guidelines for the joint meeting, states
that “[a]t the joint meeting, the entire school budget shall be considered
carefully and judiciously, and the two boards shall make a good-faith
attempt to resolve the differences that have arisen between them.” N.C.
Gen. Stat. § 115C-431(a) (emphasis added).

Based on the language of the N.C. Gen. Stat. § 115C-431, we hold the
amounts requested in plaintiff’s proposed budget are what are at issue
in a budget dispute under N.C. Gen. Stat. § 115C-431. This result seems
common sense, as a budget dispute only arises when defendant does not
fully fund plaintiff’s proposed budget.

We find further support for this conclusion when N.C. Gen. Stat.
§ 115C-431 is viewed in the context of the entire budget process, consid-
ering the respective roles of plaintiff and defendant.

N.C. Gen. Stat. § 115C-521(b), which is outside the Act but related to
the budget process, provides the following:

It shall be the duty of the boards of education of the sev-
eral local school administrative school units of the State
to make provisions for the public school term by pro-
viding adequate school buildings equipped with suitable
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school furniture and apparatus. The needs and the cost
of those buildings, equipment, and apparatus, shall be
presented each year when the school budget is submitted
to the respective tax-levying authorities. The boards of
commissioners shall be given a reasonable time to provide
the funds which they, upon investigation, shall find to be
necessary for providing their respective units with build-
ings suitably equipped, and it shall be the duty of the sev-
eral boards of county commissioners to provide funds for
the same.

N.C. Gen. Stat. § 115C-521(b) (2013) (emphasis added). Thus, as defen-
dant argues, it is plaintiff’s role to determine the capital outlay needs of
the school system each year and to include those costs in their proposed
budget each year. Defendant then reviews plaintiff’s proposed budget
and makes appropriations.

While plaintiff acknowledges that its role is to determine the amount
of funding necessary, it argues the proposed budget is just an estimate
and it is the fact finder who determines the amount legally necessary.
Plaintiff argues limiting the evidence to the proposed budget in this case
would have the effect of authorizing legally insufficient funding because
the fact finder found funding beyond the amount requested in plaintiff’s
proposed budget was legally necessary. Plaintiff further contends that
defendant was well aware of the school system’s outstanding capital
needs from prior years that were unfunded and therefore defendant had
reasonable time to make funding decisions. We are not persuaded by
plaintiff’s arguments.

N.C. Gen. Stat. § 115C-521(b) makes clear that plaintiff must assess
the capital needs of the school system and present those needs to defen-
dant “each year.” Each year is then treated individually in the budget
process. By implication, if plaintiff does not initiate the dispute reso-
Iution process in N.C. Gen. Stat. § 115C-431, it has accepted that the
appropriations by defendant were sufficient for that year. Unfunded
requests from prior year’s proposed budgets are not automatically car-
ried forward and considered in subsequent years. If plaintiff wants those
previously unfunded amounts considered, it must include them in the
proposed budget for the 2013-2014 fiscal year.

Moreover, plaintiff’s argument that limiting the evidence to those
amounts requested in its proposed budget would authorize legally insuf-
ficient funding presumes that plaintiff requested an amount of funds
below the amount legally necessary to maintain a system of free public
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schools. We do not accept this presumption. While plaintiff’s proposed
budget may be an estimate, it is not a blind guess and we do not accept
plaintiff’s suggestion that it underestimated the capital outlay needs of
the school system by over $80,000,000.

The purpose of the budget dispute resolution process outlined in
N.C. Gen. Stat. § 115C-431 is to provide an expedited process to resolve
budget disputes between a board of education and a board of county
commissioners when the board of education’s proposed budget is not
fully funded. We hold N.C. Gen. Stat. § 115C-431(c) was never intended
to open the door to allow the fact finder to consider evidence outside the
scope of the proposed budget and award funding beyond that requested
by the board of education, whose duty it is to request sufficient funding
to maintain a system of free public schools.

3. Directed Verdict

[3] Atthe conclusion of plaintiff’s evidence, and again at the close of all
the evidence, defendant moved for a directed verdict on the ground that
plaintiff failed to present sufficient evidence for the jury to decide the
amount of money legally necessary to maintain a system of free public
schools. The trial court denied both motions.

In this third issue on appeal, defendant now contends the trial court
erred in denying its motions for a directed verdict.

“The standard of review of directed verdict is whether the evidence,
taken in the light most favorable to the non-moving party, is sufficient
as a matter of law to be submitted to the jury.” Davis v. Dennis Lilly
Co., 330 N.C. 314, 322, 411 S.E.2d 133, 138 (1991) (citing Kelly v. Int’l
Harvester Co., 278 N.C. 1563, 179 S.E.2d 396 (1971)).

In determining the sufficiency of the evidence to withstand
a motion for a directed verdict, all of the evidence which
supports the non-movant’s claim must be taken as true
and considered in the light most favorable to the non-
movant, giving the non-movant the benefit of every
reasonable inference which may legitimately be drawn
therefrom and resolving contradictions, conflicts, and
inconsistencies in the non-movant’s favor.

Turner v. Duke Univ., 325 N.C. 152, 158, 381 S.E.2d 706, 710 (1989).

“[Ulnder [N.C. Gen. Stat.] § 115C-431(c), a school board must pres-
ent evidence of (1) the amount of money it needs to maintain its school
system, and (2) the amount it needs from the county in order to have
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the necessary amount.” Duplin Cnty. Bd. of Educ. v. Duplin Cnty. Bd.
of Cnty. Comm’rs, 201 N.C. App. 113, 122, 686 S.E.2d 169, 174 (2009).
As the Court made clear in Beaufort, the amount of money “needed” or
“necessary” is that amount “legally necessary” to support a system of
free public schools. 363 N.C. at 507, 681 S.E.2d at 283.

In the present case, defendant argues “[plaintiff] failed to meet its
basic burden of proof to show what amount was legally necessary to
maintain a system of free public schools, and, thus, in turn failed
to show how [defendant’s] funding fell short of the legally necessary
level.” Defendant asserts plaintiff “simply failed to present evidence on
the annual cost of providing a county-wide system of education both as
to capital and current expenditures.”

Upon a review of the evidence, we disagree. Specifically, plain-
tiff presented evidence tending to show current expense funding was
needed to meet state mandates and policies and capital outlay funding
was needed to maintain and repair school facilities. However, having
determined above that much of plaintiff’'s evidence was outside the
scope of plaintiff’s proposed budget for the 2013-2014 fiscal year and
should not have been admitted into evidence at trial, we remand for a
new trial; it is too difficult to distinguish what evidence in the weeks
long trial was within the scope of plaintiff’s proposed budget.

4. Jury Instructions

[4] Inthe final issue on appeal, defendant contends the trial court erred
in issuing a broad rather than restrictive definition of the amount of
money legally necessary to maintain a system of free public schools.
Specifically, defendant argues the trial court erred by failing to issue
requested instructions limiting the jury’s consideration to the proposed
budget for the 2013-2014 fiscal year and by instructing the jury that stu-
dents performing below grade level were not obtaining a sound basic
education. Because similar jury instructions are likely to be issued on
retrial, we address defendant’s arguments.

On appeal, this Court considers a jury charge contextually
and in its entirety. The charge will be held to be sufficient
if it presents the law of the case in such manner as to leave
no reasonable cause to believe the jury was misled or mis-
informed. The party asserting error bears the burden of
showing that the jury was misled or that the verdict was
affected by an omitted instruction. Under such a standard
of review, it is not enough for the appealing party to show
that error occurred in the jury instructions; rather, it must



IN THE COURT OF APPEALS 291

UNION CNTY. BD. OF EDUC. v. UNION CNTY. BD. OF COMM’'RS
[240 N.C. App. 274 (2015)]

be demonstrated that such error was likely, in light of the
entire charge, to mislead the jury.

Hammel v. USF Dugan, Inc., 178 N.C. App. 344, 347, 631 S.E.2d 174, 177
(2006) (citations and quotation marks omitted).

Defendant first argues the trial court erred by not instructing the
jury to limit its consideration to those amounts plaintiff requested in its
proposed budget for the 2013-2014 fiscal year. We disagree.

A review of the trial court’s instructions to the jury reveals that the
instructions closely followed the language of N.C. Gen. Stat. § 115C-431
and were not overly broad. In fact, the trial court included language
directing the jury to consider “the budgetary request of [plaintiff,]”
among other factors provided in N.C. Gen. Stat. § 115C-431(c). We
hold these instructions were sufficient to present the law to the jury,
and had the trial court properly limited the evidence to the scope of
plaintiff’s proposed budget, plaintiff’s requested instruction would have
been unnecessary.

Defendant also argues the trial court misled the jury when it misin-
terpreted the elements of a sound basic education set forth in Leandro
v. State of North Carolina, 346 N.C. 336, 488 S.E.2d 249 (1997), and
Hoke Cnty. Bd. of Educ. v. State of North Carolina, 358 N.C. 605, 599
S.E.2d 365 (2004). Specifically, defendant takes issue with the following
instructions:

The North Carolina Constitution provides every child
the constitutional right to a sound basic education . . . .

A student who is performing below grade level
. .. is not obtaining a sound basic education in the sub-
ject matter being tested. A student who is performing
at grade level or above . . . is obtaining a sound basic
education.. . ..

Defendant argues these instructions misled the jury to believe that “stu-
dents were only being provided a sound basic education if they were
performing at grade level, suggesting if any student was not so perform-
ing, [Union County] was not providing a sound basic education and,
thus, failing to provide a system of free public schools.”

Upon review, we agree that this portion of the trial court’s instruc-
tions likely misled the jury and was error. School funding cannot guar-
antee student performance; but only the opportunity for students to
receive a sound basic education. That is why in Leandro, our Supreme
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Court expressly rejected the notion that our constitution provides every
child the right to a sound basic education, noting “[s]ubstantial problems
have been experienced in those states in which the courts have held
that the state constitution guaranteed the right to a sound basic educa-
tion[]” and “the framers of our Constitution did not intend to set such an
impractical or unattainable goal.” 346 N.C. at 350-51, 488 S.E.2d at 257.
Instead, the Court held “Article IX, Section 2(1) of the North Carolina
Constitution requires that all children have the opportunity for a sound
basic education . . ..” Id at 351, 488 S.E.2d at 257 (emphasis added).

III. Conclusion

Having determined the budget dispute resolution process outlined
in N.C. Gen. Stat. § 115C-431 concerns plaintiff’s proposed budget for
the 2013-2014 fiscal year, we hold the trial court erred in allowing evi-
dence outside the scope of the proposed budget for the 2013-2014 fiscal
year into evidence and remand for a new trial.

NEW TRIAL.
Judges CALABRIA and STROUD concur.
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A&D ENVIRONMENTAL SERVICES, INC., PLAINTIFF
.
JOEL E. MILLER, DEFENDANT

No. COA14-913
Filed 7 April 2015

Venue—specified in non-compete agreement—statutorily
required to be in county of residence
The trial court did not err in denying defendant’s motion to dis-
miss for improper venue where plaintiff brought an action to enforce
a non-compete agreement which specified venue. A forum selection
clause which requires lawsuits to be prosecuted in a certain North
Carolina county is enforceable only if the legislature has provided
that said North Carolina county is a proper venue. The legislature
has provided that this contract dispute must be tried in the county in
which the plaintiff or defendant resides, but there is nothing in the
record which shows that either party is a resident of Mecklenburg
County for venue purposes.

Appeal by Defendant from order entered 6 June 2014 by Judge
Richard L. Doughton in Guilford County Superior Court. Heard in the
Court of Appeals 8 January 2015.

Graebe Hanna & Sullivan, PLLC, by M. Todd Sullivan and Mark R.
Sigmon for Defendant-Appellant.

Brooks, Pierce, McLendon, Humphrey & Leonard, L.L.P., by James
C. Adams, II, and Andrew L. Rodenbough for Plaintiff-Appellee.

DILLON, Judge.

Joel E. Miller (“Defendant”) appeals from an order denying his
motion to dismiss for improper venue pursuant to Rule 12(b)(3) of the
Rules of Civil Procedure.! For the following reasons, we affirm.

I. Background

Plaintiff A&D Environmental Services, Inc., is a North Carolina cor-
poration with its principal place of business in Guilford County. Plaintiff

1. Defendant also filed two notices of appeal regarding certain orders pertaining to
a bond set by the trial court. However, Defendant has abandoned those appeals.
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provides environmental services to clients throughout North Carolina
and other states.

Defendant, a resident of Orange County, was hired by Plaintiff in
2011. As a condition of employment, Defendant signed a non-compete,
non-solicitation, confidentiality agreement (the “Agreement”). The
Agreement contained a clause entitled “Applicable Law, Exclusive
Venue, Consent to Jurisdiction” which contained the following language:

.. .. Moreover, any litigation under this Agreement shall
be brought by either party exclusively in Mecklenburg
County, North Carolina. . . . As such, the Parties irrevocably
consent to the jurisdiction of the courts of Mecklenburg
County, North Carolina (whether federal or state) for all
disputes related to this Agreement. . . .

In 2014, Defendant resigned from Plaintiff and announced he was going
to work for one of Plaintiff’s competitors.

Within a month of Defendant’s resignation, Plaintiff commenced this
action in Guilford County Superior County to enforce its rights under
the Agreement. Thereafter, Defendant moved to dismiss the action for
improper venue pursuant to N.C. Gen. Stat. § 1A-1, Rule 12(b)(3) (2013),
arguing that the Agreement required any action to be maintained in
Mecklenburg County. Defendant’s motion was denied by the trial court.
Defendant timely filed a notice of appeal from the order.

II. Jurisdiction

This appeal is interlocutory. However, as this Court has held that
a denial of a motion to enforce a contract clause providing for exclu-
sive venue affects a substantial right, see, e.g., Cable Tel Servs., Inc.
v. Overland Contracting, Inc., 154 N.C. App. 639, 641, 574 S.E.2d 31,
33 (2002) (stating “North Carolina case law establishes firmly that an
appeal from a motion to dismiss for improper venue based upon a juris-
diction or venue selection clause dispute deprives the appellant of a sub-
stantial right”), this appeal is properly before this Court.

I Analysis

Defendant’s sole argument on appeal is that the trial court erred in
denying his Rule 12(b)(3) motion to dismiss the action. For the reasons
stated below, we hold that based on our Supreme Court’s opinion in
Gaither v. Charlotte Motor Car Co., 182 N.C. 498, 109 S.E. 362 (1921),
we are compelled to affirm the decision of the trial court.
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In Gaither, the plaintiff filed a breach of contract suit in Richmond
County, his county of residence. Id. at 498, 109 S.E. at 363. The defen-
dant moved to transfer the action to Mecklenburg County based on a
clause in the contract providing that any action “shall be brought in the
city of Charlotte.” Id. Our Supreme Court affirmed an order of the trial
court denying the defendant’s motion to transfer venue, stating that “the
general policy of the courts is to disregard contractual provisions to
the effect that an action shall be brought either in a designated court or a
designated county to the exclusion of another court or another county in
which the action, by virtue of a statute, might properly be maintained.”
Id. at 499, 109 S.E. at 363. The Supreme Court based its holding on two
separate grounds: First, the regulation of venue in North Carolina “is a
matter within the discretion of the Legislature.” Id. That is, it is within
the province of the Legislature to decide in which county or counties an
action brought in North Carolina must be maintained; and parties can-
not by stipulation strip the Legislature of this power. Id. at 500, 109 S.E.
at 363-64. Second, parties cannot by stipulation strip a particular supe-
rior court of its jurisdiction — or legal right — to determine a particular
action. Id.

In 1992, our Supreme Court affirmed the holding in Gaither based
on the first ground described above — that parties could not by stipu-
lation strip the Legislature of its power to determine which counties
in North Carolina would be proper to maintain an action - stating that
“[tlhe Gaither decision is correct on its facts[.]” Perkins v. CCH
Computax, Inc., 333 N.C. 140, 143, 423 S.E.2d 780, 782 (1992). However,
the Court disavowed Gaither to the extent that it could be read “to
condemn forum selection clauses as depriving North Carolina courts
of jurisdiction[.]” Id. at 144, 423 S.E.2d at 783. In holding that a forum
selection clause which favored a court in another State was enforce-
able, our Supreme Court stated that its holding was not at odds with
Gaither, but that Gaither was distinguishable: “There is a difference
between attempting to fix the venue by contract within the State of
North Carolina, where the North Carolina legislature provides for venue
for all cases . . ., and attempting to fix the venue by contract in another
state.” Id. at 143, 423 S.E.2d at 782.

In sum, our Supreme Court in Perkins recognized that its holding
in Gaither is still good law. Id. (holding that “[t]he Gaither decision is
correct on its facts”). Specifically, our Supreme Court in Perkins contin-
ued to recognize that parties may not strip our Legislature of its power
to determine in which county or counties that actions maintained in
this State must be prosecuted. Neither party cites, nor has our research
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uncovered, a case in which our Supreme Court has overruled its holding
in Gaither as distinguished in Perkins. Therefore, we hold that a forum
selection clause which requires lawsuits to be prosecuted in a certain
North Carolina county is enforceable only if our Legislature has pro-
vided that said North Carolina county is a proper venue.

Inthe present action, Defendant seeks to enforce a contract provision
requiring that lawsuits arising thereunder be prosecuted in Mecklenburg
County. In this case, our Legislature has provided that this contract dis-
pute “must be tried in the county in which the [Plaintiff] or [Defendant]
... reside[s.]” N.C. Gen. Stat. § 1-82 (2013) (emphasis added). However,
there is nothing in the record which shows that either party is a resi-
dent of Mecklenburg County for venue purposes. Regarding Defendant,
the record discloses that he is a resident of Orange County. Regarding
Plaintiff corporation, there is nothing in the record showing that it is
a resident - for venue purposes - of Mecklenburg County. As a domes-
tic corporation, Plaintiff is considered a resident of the county where it
maintains its “registered or principal office” and also any county where
it “maintains a place of business[.]” N.C. Gen. Stat. § 1-79(a)(1) and (2)
(2013). Here, Defendant fails to point to any evidence in the record —
and our search through the record has failed to find any such evidence
— showing that Plaintiff maintains a place of business in Mecklenburg
County; and, further, Defendant did not dispute Plaintiff’s assertion in
its verified complaint that its principal place of business is in Guilford
County. Therefore, we conclude that the trial court did not err in deny-
ing Defendant’s motion to dismiss based on improper venue.

AFFIRMED.
Judges BRYANT and STEPHENS concur.
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THE BANK OF NEW YORK MELLON F/K/A THE BANK OF NEW YORK AS SUCCESSOR
TO JP MORGAN CHASE BANK NATIONAL ASSOCIATION AS TRUSTEE FOR
THE BENEFIT OF THE CERTIFICATE OF HOLDERS OF EQUITY ONE ABS, INC.
MORTGAGE PASS THROUGH CERTIFICATES SERIES 2003-2, PLAINTIFF
.

JUNE WITHERS, CHARLES L. STEEL, IV, SOLELY IN HIS CAPACITY AS GUARDIAN OF
THE ESTATE OF JUNE WITHERS, RHONDA WITHERS, MARGARET YOUNG, ROBERT
YOUNG, SHELIA SMITH, FAYE KEARNEY, ROBERT KEARNEY, NORTH CAROLINA
DEPARTMENT OF REVENUE, BRANCH BANKING AND TRUST COMPANY AND HSBC
MORTGAGE SERVICES, INC., DEFENDANTS

No. COA14-1111
Filed 7 April 2015

Equity—subrogation—erroneous quitclaim deed

The trial court did not err by granting plaintiff’s motion for sum-
mary judgment to quiet title under the legal doctrine of equitable
subrogation where June Withers was the sole owner of property;
she and her daughter Rhonda sought a loan to refinance a prior
deed of trust on the property, the new lender (PFS) required a quit-
claim deed from June with June and Rhonda as joint tenants, and
the closing attorney erroneously included June’s other daughters
on the deed. The doctrine of equitable subrogation applied because
land is unique and the remedies at law identified by defendants
were inadequate.

Appeal by defendants from an order for summary judgment to quiet
title under the doctrine of equitable subrogation entered 9 May 2014 by
Judge Howard E. Manning, Jr. in Durham County Superior Court. Heard
in the Court of Appeals 17 February 2015.

Ragsdale Liggett, by Dorothy Bass Burch and Ashley H. Campbell,
JSor The Bank of New York Mellon, plaintiff-appellee.

Berman & Associates, by Gary K. Berman, for Margaret Young,
Shelia Smith, and Faye Kearney, defendant-appellants.

CALABRIA, Judge.

In 2002, June (“June”) Withers was the sole owner of the property
located at 121 West Cornwallis Road in Durham, NC (the “property”). At
the time, June and her daughter, Rhonda (“Rhonda”) Withers, sought a
home loan from Popular Financial Services (“PFS”) to refinance the prior
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deed of trust on the property from Accredited Home Lenders (“AHL”).
To qualify for the loan, June and Wanda agreed to two conditions: (1)
that PFS would have a first position lien on the property through a deed
of trust executed by June and Rhonda Withers and (2) that June would
execute a quitclaim deed with June as grantor and June and Rhonda as
joint tenants. Accordingly, PFS instructed the closing attorney Natasha
Newkirk (“Newkirk”) to prepare a deed with June as the grantor and
June and Rhonda as joint tenants and to pay the prior deed of trust to
AHL in full.

Newkirk prepared a quitclaim deed that not only included June and
Rhonda as grantees, but also mistakenly included June’s three other
daughters, Margaret Young (“Young”), Shelia Smith (“Smith”), and Faye
Kearney (“Kearney”). Therefore, June conveyed an undivided interest
to June, Rhonda, Young, Smith, and Kearney as tenants in common. On
10 January 2003, Newkirk recorded both the erroneous quitclaim deed
and the deed of trust in Durham County. Therefore, June and Rhonda
shared only a two-fifth interest in the property instead of the entire
property. Newkirk, as directed by PFS, also paid the AHL deed of trust
in full. PFS assigned the PFS deed of trust to the Bank of New York
Mellon (“plaintiff”).

On 6 March 2012, plaintiff filed an action against the five tenants
seeking, inter alia, to reform the deed of trust to include the portions of
property held by Young, Smith, and Kearney so as to impose a construc-
tive trust on the entirety of the property or, in the alternative, to equita-
bly subrogate the deed of trust to the prior deed of trust held by AHL.
June passed away on 28 December 2013. Rhonda executed a quitclaim
deed to plaintiff transferring the entirety of her interest in the property,
including any interest obtained following the passing of her mother,
June. Therefore, the only remaining defendants were Young, Smith,
and Kearney.

Plaintiff and the remaining defendants filed motions for summary
judgment. After a hearing, the trial court denied plaintiff’s attempts to
reform the deed of trust and to impose a constructive trust and granted
defendants’ motions for summary judgment on those issues. At the
same time, the trial court granted plaintiff’s motion for summary judg-
ment to quiet title under the legal doctrine of equitable subrogation.
Defendants appeal.

On appeal, defendants argue the trial court erred in granting sum-
mary judgment on the equitable subrogation claim for three reasons.
First, defendants contend that plaintiff and defendants never agreed
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that Newkirk would use the funds to pay the prior deed of trust to AHL
in full. Second, defendants maintain that plaintiff was not “excusably
ignorant” of Newkirk’s mistake. Third, defendants claim plaintiff had an
adequate remedy at law.

The standard of review for summary judgment is de novo. In re Will
of Jones, 362 N.C. 569, 573, 669 S.E.2d 572, 576 (2008). Summary judg-
ment will be upheld when the record indicates that there is no genuine
issue of material fact and a party is entitled to judgment as a matter of
law. Forbis v. Neal, 361 N.C. 519, 523-24, 649 S.E.2d 382, 385 (2007)
(citations and quotations omitted).

Equitable subrogation is a

general rule [that] one who furnishes money for the pur-
pose of paying off an encumbrance on real or personal
property, at the instance either of the owner of the prop-
erty or of the holder of the encumbrance, either upon
the express understanding or under circumstances from
which an understanding will be implied, that the advance
made is to be secured by a first lien on the property, will be
subrogated to the rights of the prior lienholder as against
the holder of an intervening lien, of which the lender was
excusably ignorant.

Peek v. Wachovia Bank & Trust Co., 242 N.C. 1, 15, 86 S.E.2d 745, 755
(1955). It applies “when one person has been compelled to pay a debt
which ought to have been paid by another and for which the other
was primarily liable.” Trustees of Garden of Prayer Baptist Church
v. Geraldco Builders, Inc., 78 N.C. App. 108, 114, 336 S.E.2d 694, 697-98
(1985) (citations omitted).

Equitable subrogation is based in equity and the purpose is “the
doing of complete, essential, and perfect justice between all the parties
without regard to form, and its object is the prevention of injustice.”
Journal Pub. Co. v. Barber, 165 N.C. 478, 487-88, 81 S.E. 694, 698 (1914).
“When the equities of a case favor equitable subrogation, the party in
whose favor the right of subrogation exists is entitled to all of the rem-
edies and security which the creditor had against the person whose debt
was paid.” Am. Gen. Fin. Servs., Inc. v. Barnes, 175 N.C. App. 406, 409,
623 S.E.2d 617, 619 (2006) (citing Trustees of Garden of Prayer Baptist
Church, 78 N.C. App. at 114, 336 S.E.2d at 698) (quotations omitted). The
doctrine of equitable subrogation requires “both that the money should
have been advanced for the purpose of discharging the prior encum-
brance, and that [such money] should have actually been so applied.”
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Peek, 242 N.C. at 15-16, 86 S.E.2d at 756 (internal quotations and cita-
tions omitted).

In the present case, plaintiff’s predecessor in interest, PF'S, loaned
June and Rhonda Withers $63,425.00 to pay the prior deed of trust to
AHL in full for the property at 121 West Cornwallis Road in exchange for
a first position lien on that property. PF'S provided the funds, directed
the closing attorney to pay the prior deed of trust in full, and the clos-
ing attorney followed their directions regarding using the funds to pay
the prior deed of trust to AHL in full. As part of the transaction, PFS
required June to execute a quitclaim deed transferring the property to
June and Rhonda as joint tenants. The closing attorney failed to follow
PF'S’ instructions and mistakenly prepared the quitclaim deed with June
as grantor and all three daughters, along with June and Rhonda, as joint
tenants. When the closing attorney prepared the quitclaim deed, she
directly contradicted PFS’ instructions. As a result of this oversight, the
deed of trust from PF'S secured only two-fifths of the property, instead of
the entire property. Since equity requires that the funds were advanced
for the purpose of discharging the prior encumbrance, equity would not
allow the attorney’s mistake to defeat the agreed purpose of the transac-
tion, which was to secure a loan by granting a first position lien on the
property at 121 Cornwallis Road. Therefore, as a matter of law, the trial
court correctly applied the doctrine of equitable subrogation to allow
PF'S, and its successor in interest, plaintiff, to an equitable subrogation
of their rights to AHL to claim a first position lien on the entire property.

Defendants contend that despite satisfying all the requirements of
equitable subrogation, plaintiffs should not receive an equitable benefit
because there are adequate remedies at law. According to defendants,
equity does not apply when the party seeking equity has a full and com-
plete remedy at law. Daugherty v. Cherry Hospital, 195 N.C. 97, 102, 670
S.E.2d 915, 919 (2009) (citations and quotations omitted). As a general
rule, “[e]quity supplements the law. Its office is to supply defects in the
law where, by reason of its universality, it is deficient, to the end that
rights may be protected and justice may be done as between litigants.”
Town of Zebulon v. Dawson, 216 N.C. 520, 522, 5 S.E.2d 535, 537 (1939).
However, the remedies defendants identify are inadequate because of
the failure to account for the unique nature of real property. According
to the Supreme Court of North Carolina, “[l]and is an extremely impor-
tant and long-valued asset in this state and throughout this country.”
Powell v. City of Newton, 364 N.C. 562, 572, 703 S.E.2d 723, 730 (2010)
(Martin, J. concurring). In fact, “it has long been established, both in
this state and throughout this country, that land is a special and unique
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asset....” Id. at 573-74, 703 S.E.2d at 731 (Hudson, J. dissenting). Due
to land’s unique nature, damage claims against individuals are an inad-
equate substitute for a first position lien on real property.

Since land is unique and the remedies at law identified by defendants
are inadequate, the doctrine of equitable subrogation applies. Therefore,
as a matter of law, the trial court correctly concluded that plaintiff was
entitled to equitable subrogation. The trial court correctly granted sum-
mary judgment in favor of plaintiff since it was entitled to judgment as
a matter of law and no issues of material fact existed. Accordingly, we
affirm the trial court’s judgment.

Affirmed.

Judges McCullough and Dietz concur.

ASHLEY COMSTOCK, PLAINTIFF
.
CHRISTOPHER COMSTOCK, DEFENDANT

No. COA14-731
Filed 7 April 2015

1. Appeal and Error—violation of multiple appellate rules—
appeal dismissed
In an equitable distribution case, issues were dismissed for vio-
lation of the Appellate Rules where defendant did not argue that the
trial court committed legal error and did not provide legal author-
ity in support of his contentions. His arguments merely contained
personal immunity, did not show prejudice, or raised a moot issue.

2. Divorce—equitable distribution—findings—evidentiary and
ultimate
An equitable distribution order appropriately contained both
“ultimate” and “evidentiary” findings necessary for appellate review
of whether the property was equitably divided. The judgment was
not fatally defective.

3. Divorce—equitable distribution—value of vehicle—de mini-
mis error

The trial court’s valuation of a vehicle in an equitable distribu-

tion action remained undisturbed where defendant correctly argued
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that the trial court’s finding of value was not supported by compe-
tent evidence but nonetheless failed to establish prejudicial error.
The erroneous vehicle value was 0.6% of the adjusted value of the
marital estate, which constituted a de minimis error.

Divorce—equitable distribution—brokerage account—mari-
tal property

The trial court did not err in an equitable distribution action by
finding that a brokerage account was marital property. Defendant
presented evidence tending to show that the brokerage account
had some separate property attributes; however, competent evi-
dence in the record supported the trial court’s finding that the
USAA Brokerage Account valued at $85,670 was marital property.
However, as defendant conceded in his brief, he was unable to trace
the funds in this account back to the 2007 inherited funds because
he “had forgotten to deposit the funds since the time [he] inherited
the funds.”

Divorce—equitable distribution—wedding ring—findings—
supported by evidence—written finding prevails

Competent evidence in an equitable distribution action sup-
ported the trial court’s finding that defendant kept the wedding ring
after separation and had possession of the wedding ring at the time
of trial. With regard to the conflict between the trial court’s oral
statement during trial and the trial court’s order, the written finding
of fact in the trial court’s order controlled.

Divorce—equitable distribution—wedding ring—past
orders—other competent evidence supporting finding

Although defendant argued in an equitable distribution appeal
that the trial court erroneously overruled his objection to plaintiff’s
attorney’s recitation of past orders to establish evidence of posses-
sion of the wedding ring, any such error was not prejudicial because
it was already established that there was competent evidence sup-
porting the trial court’s finding that defendant had possession of the
ring at the time of trial.

Divorce—equitable distribution—insurance policy—finding
of stipulation—erroneous

The trial court erred in an equitable distribution action by
finding that the parties stipulated that an insurance policy was
marital property and by concluding that the policy value should be
distributed to defendant. The parties did not stipulate that the policy
was marital.
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Divorce—equitable distribution—home equity line of credit—
defendant’s separate debt

The trial court did not err by finding that a home equity line of
credit was defendant’s separate debt. The trial court’s finding on this
issue was supported by competent evidence.

Divorce—equitable distribution—post-separation payments
—mortgage and HOA dues

The trial court did not err by not crediting defendant with
post-separation debt payments where defendant argued that the
payments were used to keep property out of foreclosure due to
plaintiff’s alleged limited or non-payment of HOA dues while she
lived in the home. Plaintiff stated that she paid the monthly mort-
gage amount and the monthly HOA fees and that both were fully
paid when she moved out of the house.

Divorce—equitable distribution—post-separation debt
payment

The trial court was not required to consider a post-separation
debt payment as a distributional factor in its equitable distribu-
tion order where defendant failed to carry his burden and did not
show that he could receive credit or reimbursement for his payment
under these circumstances. Defendant made no argument that the
HOA payments were made toward a divisible or marital debt.

Divorce—equitable distribution—debt—women, gambling,
alcohol—not for the joint benefit of the parties

The trial court did not err in an equitable distribution action by
finding that a portion of the debt on two credit cards were defen-
dant’s separate debt. Although defendant challenged the trial court’s
methodology, he did not challenge the amount of the debt at separa-
tion. The trial court also found that the pro se defendant failed to
meet his burden of showing that charges for “women,” “alcohol,”
and “gambling” were for the joint benefit of the parties.

Divorce—equitable distribution—post-separation debt pay-
ments—source of funds

The trial court did not err by failing to make adequate findings
of fact and conclusions of law about post-separation debt payments
made by defendant. Fatal to defendant’s argument is that he claims
he made post-separation payments from the USAA Investment
Brokerage Account. Assuming that defendantin fact made the alleged
post-separation payments, he failed to establish that the source
of these payments was his separate funds.
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Divorce—equitable distribution—IRA—separate property—
resource for distributive award

The trial court did not err by ordering that more than 50% of an
IRA’s value be awarded to plaintiff. The IRA was not a marital asset
as the parties stipulated that it was defendant’s separate property.
However, defendant’s IRA, a separate liquid asset, was available as a
resource from which the trial court could order a distributive award.

Divorce—equitable distribution—attorney fees—defendant’s
failure to provide adequate support—findings—not a child
support action

The trial court did not err by awarding attorney’s fees to plaintiff
where defendant argued that plaintiff failed to offer any competent
evidence to suggest that defendant refused to provide support that
was adequate under the circumstances. Because the attorney’s fees
were not awarded as a result of a child support action, the trial court
was not required to make a finding that defendant refused to pro-
vide adequate support under the circumstances.

Divorce—equitable distribution—orders concerning an
IRA—interlocutory

Defendant’s appellate arguments concerning certain orders in
an equitable distribution action were dismissed where there was
no indication from the record that all of the claims brought by the
parties had been resolved, thus making the orders interlocutory.
Defendant did not articulate any argument that the domestic rela-
tions order or the injunction order affected a substantial right.

Appeal by defendant from orders entered 10 February 2014 and

7 March 2014 by Judge Ronald L. Chapman in Mecklenburg County
District Court. Heard in the Court of Appeals 21 January 2015.

Krusch & Sellers, PA., by Rebecca K. Watts, for plaintiff-appellee.
Christopher Comstock, Pro Se.

ELMORE, Judge.

Defendant appeals pro se from an injunction order freezing his

IRA account, an equitable distribution order, and a domestic relations
order. After careful consideration, we dismiss, in part; affirm, in part;
and reverse, in part.
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1. Facts

Ashley Comstock (plaintiff) and Christopher Comstock (defendant)
married on 6 May 2002 and separated on 10 June 2010. Plaintiff filed a
complaint for divorce from bed and board, child custody, child support,
equitable distribution, and attorney’s fees on 17 June 2010. The parties
divorced on 16 December 2011 by a Judgment of Divorce entered in
Mecklenburg County.

On 27 November 2012 and 22 March 2013, the trial court heard evi-
dence and arguments related to the equitable distribution of the parties’
marital and divisible property. The property and debt at issue during the
hearing and on appeal include: a 2009 Ford Expedition acquired during
the marriage, a USAA Investments brokerage account ending in 3120
acquired during the marriage and in defendant’s sole name, plaintiff’s
wedding ring stipulated as marital property, a USAA whole life insur-
ance policy owned by the parties during the marriage, a home equity
line of credit (HELOC) on the date of separation on marital property
located at 7505 Torphin Court in Charlotte, post-separation payments
made by defendant on marital property located at 9630 Blossom Hill
Drive in Huntersville, debt acquired through a USAA Mastercard ending
in 5755 and a USAA Rewards American Express card both in defendant’s
individual name, and a U.S. Trust IRA.

After hearing arguments of counsel, hearing testimony of the par-
ties, and reviewing the court file and exhibits presented, the trial court
ordered, in pertinent part, that defendant owed plaintiff a distributive
award of $137,762.65 and $20,000 in attorney’s fees related to plaintiff’s
claim for child custody.

II. Analysis
Issues #11, #13, #14, and #15

[1] We first address in unison defendant’s issues #11, #13, #14, and
a portion of #15 on appeal. For the following reasons, we dismiss
these issues.

Pursuant to North Carolina Appellate Procedure Rule 28(a)(6),
“[i]ssues not presented in a party’s brief, or in support of which no rea-
son or argument is stated, will be taken as abandoned.” N.C. App. R.
28(b)(6). Accordingly, “it is the duty of appellate counsel to provide suf-
ficient legal authority to this Court, and failure to do so will result in dis-
missal.” Moss Creek Homeowners Ass’n, Inc. v. Bissette, 202 N.C. App.
222,233, 689 S.E.2d 180, 187 (2010). This Court shall also dismiss issues,
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with few exceptions not applicable to the case at bar, if an appellant fails
to preserve an issue for appellate review:

[iln order to preserve an issue for appellate review, a party
must have presented to the trial court a timely request,
objection, or motion, stating the specific grounds for the
ruling the party desired the court to make if the specific
grounds were not apparent from the context. It is also nec-
essary for the complaining party to obtain a ruling upon
the party’s request, objection, or motion.

N.C. App. R. 10(a)(1). Moreover, we generally dismiss “moot” issues. See
Kendrick v. Cain, 272 N.C. 719, 722, 159 S.E.2d 33, 35 (1968). An issue
is moot “[w]henever, during the course of litigation it develops that the
relief sought has been granted or that the questions originally in contro-
versy between the parties are no longer at issue[.]” In re Peoples, 296
N.C. 109, 147, 250 S.E.2d 890, 912 (1978).

In the body of defendant’s argument relating to issue #11 on appeal,
he states, “[t]Jo add insult to injury, the trial court allowed [p]laintiff’s
trial attorney to essentially interject his belief of how debt should be
classified in equitable distribution cases and how the trial court’s evi-
dentiary standards should be determined according to misplaced case
law[.]” Defendant does not argue that the trial court committed legal
error, he does not provide any legal authority in support of his conten-
tion, and his purported argument merely articulates his distaste towards
the conduct of plaintiff’s trial attorney.

In issue #13, defendant argues that the delayed entry of the equi-
table distribution order prejudiced him. However, defendant points to
absolutely no legal authority in support of his contention. He entirely
fails to set forth the relevant standard of review and legal authority for
determining whether a trial delay constitutes error. Defendant’s argu-
ment merely contains his personal opinion about the delayed entry of
the equitable distribution order and is devoid of any legal reasoning.
Moreover, he fails to make any argument to show how the delay affected
the outcomes of the findings or conclusions in the trial court’s equitable
distribution order. See Wall v. Wall, 140 N.C. App. 303, 314, 536 S.E.2d
647, 6564 (2000).

In issue #14, defendant argues that the trial court erred by denying
his presentation of evidence during the injunction and final equitable
distribution trial hearing on 7 February 2014. However, defendant failed
to preserve this issue for appellate review.
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Defendant points us to the following colloquy in support of his posi-
tion that the trial court erred by denying his presentation of evidence:

DEFENDANT: Well, Your Honor, as I also have delineated
in the email, there is a substantial equity in the marital,
former marital home.

THE COURT: Okay. And as I said in my response, saying
about all (unintelligible), I can’t do that because I'm bound
by the evidence.

DEFENDANT: Are you not accepting evidence today,
Your Honor?

THE COURT: No, we're finished with the evidence.
DEFENDANT: Okay.

THE COURT: We're just determining the wording of my
judgment at this point][.]

It is clear from the colloquy above that defendant never objected to
the trial court’s ruling that he could not present any further evidence.
Moreover, after reviewing the remaining portion of the 7 February 2014
hearing, defendant failed to make any objection related to the presenta-
tion of evidence.

The second portion of defendant’s issue #15 relates to the trial court’s
alleged error by “grossing up” the award to plaintiff of $137,762.65 to
$185,979.58 due to the early withdrawal penalty and taxation on the IRA
proceeds. Although the equitable distribution order provided for a “gross-
ing up” of the distributive award, the trial court entered an Amended
Domestic Relations Order on 12 August 2014, which ordered a transfer
of $157,762.65 from defendant’s IRA to plaintiff. This amount represents
the $137,762.65 distributive award and $20,000 in attorney fees. Thus,
the “grossing up” amount was never included in the actual transfer of
funds. As such, even if the trial court erred by “grossing up” the distribu-
tive award in the equitable distribution order, the issue is moot at this
point in light of the superseding Amended Domestic Relations Order.

For the foregoing reasons, we dismiss issues #11, #13, #14, and a
portion of #15 on appeal.

Issue #1: The Equitable Distribution Judgment

[2] First, defendant argues that the trial court’s equitable distribu-
tion judgment is fatally defective because many of the findings contain
“evidentiary” facts rather than “ultimate” facts. We disagree.
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In equitable distribution actions, the trial court must conduct a
three-pronged analysis: “(1) identify the property as either marital,
divisible, or separate property after conducting appropriate findings
of fact; (2) determine the net value of the marital property as of the
date of the separation; and (3) equitably distribute the marital and divis-
ible property.” Mugno v. Mugno, 205 N.C. App. 273, 277, 695 S.E.2d 495,
498 (2010).

Moreover, a trial court must “make written findings of fact that sup-
port the determination that the marital property and divisible property
has been equitably divided.” N.C. Gen. Stat. § 50-20(j) (2013). Findings
of fact can be “ultimate” or “evidentiary” in nature. Smith v. Smith,
336 N.C. 575, 579, 444 S.E.2d 420, 422-23 (1994) (citation and quotation
marks omitted). “Ultimate facts are the final facts required to establish
the plaintiff’s cause of action or the defendant’s defense; and eviden-
tiary facts are those subsidiary facts required to prove ultimate facts.”
Id. (citation and quotation marks omitted). A trial court’s order

does not require a recitation of the evidentiary and subsid-
iary facts required to prove the ultimate facts[.] [I]t does
require specific findings of the ultimate facts established
by the evidence, admissions and stipulations which are
determinative of the questions involved in the action and
essential to support the conclusions of law reached.

Williamson v. Williamson, 140 N.C. App. 362, 364, 536 S.E.2d 337, 338-
39 (2000) (citation and quotation marks omitted).

Here, the “ultimate” facts are facts that address the requirements
of the three-pronged analysis: identification of the property as marital,
divisible, or separate, a determination of the date of separation value of
the property, and a determination of the distribution of the property. The
“evidentiary” facts are facts upon which the “ultimate” facts regarding
classification, value, and distribution are based.

The equitable distribution order in this case appropriately contains
both “ultimate” and “evidentiary” findings necessary for us to review
whether the property was equitably divided. Accordingly, defendant’s
argument fails because the equitable distribution judgment is not
“fatally defective.” See Quick v. Quick, 305 N.C. 446, 451, 290 S.E.2d
653, 657 (1982) (“[Plroper finding of facts requires a specific statement
of the facts on which the rights of the parties are to be determined, and
those findings must be sufficiently specific to enable an appellate court
to review the decision and test the correctness of the judgment.”).
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Issue #2: 2009 Ford Expedition

[3] Defendant argues that the trial court’s finding of fact #12 that the
2009 Ford Expedition had a net value of $11,890 was not supported by
competent evidence. While we agree with defendant, he has failed to
establish any prejudicial error.

“In reviewing a trial judge’s findings of fact, we are ‘strictly limited
to determining whether the trial judge’s underlying findings of fact are
supported by competent evidence, in which event they are conclusively
binding on appeal, and whether those factual findings in turn support
the judge’s ultimate conclusions of law.’” State v. Williams, 362 N.C.
628, 632, 669 S.E.2d 290, 294 (2008) (quoting State v. Cooke, 306 N.C. 132,
134, 291 S.E.2d 618, 619 (1982)); see also Sisk v. Transylvania Cmty.
Hosp., Inc., 364 N.C. 172, 179, 695 S.E.2d 429, 434 (2010) (“‘[FJindings
of fact made by the trial judge are conclusive on appeal if supported
by competent evidence, even if . . . there is evidence to the contrary.’”
(quoting Tillman v. Commercial Credit Loans, Inc., 362 N.C. 93, 100-01,
655 S.E.2d 362, 369 (2008))).

Stipulations are judicial admissions and are binding upon the par-
ties absent well-established exceptions not relevant to the present case.
Quesinberry v. Quesinberry, 210 N.C. App. 578, 582, 709 S.E.2d 367, 371
(2011). “A stipulated fact is not for the consideration of the jury, and the
jury may not decide such fact contrary to the parties’ stipulation.” Smith
v. Beasley, 298 N.C. 798, 801, 259 S.E.2d 907, 909 (1979). In a non-jury
trial, a trial court “acts as both judge and jury, thus resolving any con-
flicts in the evidence.” Matter of Oghenekevebe, 123 N.C. App. 434, 439,
473 S.E.2d 393, 397 (1996).

During the marriage, the parties acquired a 2009 Ford Expedition.
The trial court classified the vehicle as marital property. In the Final pre-
trial Order, the parties stipulated that the vehicle should be distributed
to defendant. The trial court was also bound by the parties’ stipulation
that the loan balance on the vehicle was $21,235.05. Instead, the trial
court’s loan balance value in its order is $19,560. The trial court calcu-
lated the vehicle’s net value of $11,890 to be distributed to defendant by
taking the date of separation value of $31,450 (Kelley Blue Book value
presented by plaintiff) less the unstipulated loan amount of $19,560. Had
the stipulated loan amount been used in the calculation, the net value to
be distributed to defendant for the vehicle would have been $10,214.95,
resulting in a difference of $1,675.05.

The trial court found the total marital estate to be $286,229.30
($280,877.30 distributed to defendant + $5,352 to plaintiff). A reduction
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in defendant’s distribution by $1,675.05 would have changed the mari-
tal estate’s value to $284,554.25 ($279,202.25 distributed to defendant +
$5,352 to plaintiff). The $1,675.05 value is 0.6% of the adjusted value of
the marital estate, which constitutes a de minimis error. As such, the
trial court’s erroneous calculation does not warrant reversal. However,
because we reverse and remand this matter on issue #6, the trial court
should also correct and apply this finding on remand. See Dechkovskaia
v. Dechkovskaia, __ N.C. App. __, __, 754 S.E.2d 831, 835 (2014), review
denied, __ N.C. App. __, __, 758 S.E.2d 870 (2014) (holding that for a
marital estate worth $591,702, a $5,000 calculation error in the value of
the marital residence was de minimis).

Defendant also argues that the trial court assigned an erroneous fair
market value to the vehicle of $31,450 because it based this figure on
plaintiff’s testimony of the “Kelley Blue Book valuation with the incor-
rect model year, accessories, condition, and mileage inputs. [Defendant]
provided a valuation of $28,170[.]” We disagree.

In making findings of fact, “[t]he fact that the trial judge believed one
party’s testimony over that of the other and made findings in accordance
with that testimony does not provide a basis for reversal in this Court.”
Woncik v. Woncik, 82 N.C. App. 244, 248, 346 S.E.2d 277, 279 (1986).

Defendant essentially asks this Court to re-weigh the evidence on
appeal, which we are unable to do. Competent evidence presented by
plaintiff showed that the Kelley Blue Book value of the vehicle at the
date of separation was $31,450. See State v. Dallas, 205 N.C. App. 216,
220, 695 S.E.2d 474, 477 (2010) (holding that “the use of the Kelley Blue
Book for determining the value of [vehicles]” is admissible). Nothing in
the record indicates that plaintiff relied on a value based on the incor-
rect vehicle and inputs. Accordingly, the trial court’s valuation of the
vehicle will remain undisturbed.

Issue #3: USAA Investments Brokerage Account

[4] Next, defendant argues that the trial court erred by finding that the
USAA Brokerage Account ending in 3120 and valued at $85,670 was mar-
ital property. We disagree.

“[T]he distribution of marital property is within the sound discre-
tion of the trial court and will not be overturned absent an abuse of
discretion.” O’Brien v. O’Brien, 131 N.C. App. 411, 416, 508 S.E.2d 300,
304 (1998). The equitable distribution process requires that the trial
court initially classify all of the distributable property as either marital,
separate, or divisible. N.C. Gen. Stat. § 50-20(a) (2013). Marital property
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includes “all real and personal property acquired by either spouse or
both spouses during the course of the marriage and before the date of
separation of the parties.” Simon v. Simon, __ N.C. App. __, _, 753
S.E.2d 475, 478 (2013) (citation and quotation marks omitted). Separate
property includes:

all real and personal property acquired by a spouse before
marriage or acquired by a spouse by devise, descent, or
gift during the course of the marriage. However, property
acquired by gift from the other spouse during the course
of the marriage shall be considered separate property only
if such an intention is stated in the conveyance.

N.C. Gen. Stat. § 50-20(b)(2) (2013). The party seeking to classify the
property as marital must show by a preponderance of the evidence “that
the property: (1) was acquired by either spouse or both spouses; and (2)
was acquired during the course of the marriage; and (3) was acquired
before the date of the separation of the parties; and (4) is presently
owned.” Langston v. Richardson, 206 N.C. App. 216, 220, 696 S.E.2d 867,
871 (2010) (citation and quotation marks omitted). If the party meets
this burden, the opposing party seeking to show that the property is
separate must then prove by a preponderance of the evidence

that the property was: (1) acquired by a spouse by bequest,
devise, descent, or gift during the course of the marriage
(third-party gift provision); or (2) acquired by gift from
the other spouse during the course of marriage and the
intent that it be separate property is stated in the convey-
ance (inter-spousal gift provision); or (3) was acquired in
exchange for separate property and no contrary intention
that it be marital property is stated in the conveyance
(exchange provision).

Id. at 220-21, 696 S.E.2d at 871 (citation and quotation marks omitted).
Here, there is no dispute that the account was acquired by defendant
in 2007, during the marriage, and that it was in existence at the time
of separation. Thus, the dispositive question is whether the trial court
erred by ruling that defendant did not meet his burden of showing that
the account was separate property.

Upon a review of the record, defendant presented evidence tending
to show that the brokerage account had some separate property attri-
butes. He testified that the funds in that account were inherited from
his mother. He also recalled establishing the account with the inherited
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funds and always kept the inherited funds in a separately held account in
his own name (the account at issue here was in defendant’s name only).

However, as defendant concedes in his brief, he was unable to trace
the funds in this account back to the 2007 inherited funds because he
“had forgotten to deposit the funds since the time [he] inherited the
funds[.]” Evidence at trial established that defendant cashed two checks
for the inherited funds within three days prior to 3 July 2007 and 18
January 2008 for $113,409.48 and $3,402.47, respectively. The funds in
the account appear to stem from deposits made during the course of
2008, with the first deposit being made 29 January 2008 for $52,000.

Accordingly, competent evidence in the record supports the trial
court’s finding that the USAA Brokerage Account ending in 3120 and val-
ued at $85,670 was marital property. See Minter v. Minter, 111 N.C. App.
321, 329, 432 S.E.2d 720, 725 (1993) (“[A]n equitable distribution order
will not be disturbed unless the appellate court, upon consideration of
the cold record, can determine that the division ordered . . . has resulted
in a[n] obvious miscarriage of justice.”).

Issue #4: The Wedding Ring

[5] Defendant challenges the trial court’s distribution of the wedding
ring, arguing that 1.) no credible evidence was offered to support the
finding that defendant had possession of the ring and 2.) the finding was
incongruent with the trial court’s oral statement during trial that no suf-
ficient evidence supported a finding that defendant took the ring. We
disagree. We initially note that defendant does not dispute that plaintiff’s
wedding ring is marital property valued at $5,000.

After reviewing the record, competent evidence supported the trial
court’s finding that defendant kept the ring after separation and had pos-
session of the wedding ring at the time of trial. Plaintiff testified that on
1 September 2010, she placed the ring in a jewelry box under the sink
in her bathroom. While she was out of the house that day, defendant
entered her residence and removed items from the house. When plaintiff
returned to the residence, she checked the jewelry box and found that
the ring was missing. As of the trial date, plaintiff had not located the
ring. Thus, defendant’s argument fails.

With regard to the conflict between the trial court’s oral statement
during trial that no sufficient evidence supported a finding that defen-
dant took the ring and the trial court’s order finding that defendant
“kept the ring and said ring was in [defendant]’s possession at the time
of trial”, the written finding of fact in the trial court’s order controls.
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The trial court initially made its oral statement on the first day of trial,
before all of the evidence was presented and issues were ruled upon.
Later at trial, evidence was presented that brought into question defen-
dant’s credibility. After weighing the credibility of the witnesses and the
evidence in totality, the trial court entered a final order reflecting its
findings. Defendant essentially attempts to appeal from the trial court’s
oral ruling, which is impermissible under the circumstances of this case.
See In re Hawkins, 120 N.C. App. 585, 587, 463 S.E.2d 268, 270 (1995)
(holding that the trial court had not entered a final order from which an
appeal could be taken when it made an oral ruling during trial because
it had not ruled on all issues); see also N.C. R. Civ. P. § 1A-1, Rule 58
(2013) (“[J]Judgment is entered when it is reduced to writing, signed by
the judge, and filed with the clerk of court.”). Accordingly, we overrule
defendant’s argument on appeal.

Issue #5: “Testimony” of Plaintiff’s Attorney

[6] Next, defendant argues that the trial court erroneously overruled his
objection to plaintiff’s attorney’s recitation of past orders to establish
evidence that defendant had possession of the wedding ring in violation
of North Carolina Civil Procedure Rule 46. We disagree.

Even accepting defendant’s argument as true, such error was not
prejudicial because we have already established above that plaintiff’s
testimony provided competent evidence in support of the trial court’s
finding that defendant had possession of the ring at the time of trial, not-
withstanding the alleged conduct of plaintiff’s trial attorney. Accordingly,
defendant’s argument fails.

Issue #6: USAA Whole Life Insurance Policy

[7] Defendant also argues the trial court erred in finding that the par-
ties stipulated that the USAA Whole Life Insurance policy was marital
property and by concluding that the policy value should be distributed
to defendant. We agree.

After reviewing the record, the parties did not stipulate that the pol-
icy was marital. The parties offered conflicting testimony on this issue
and defendant contended that the policy was separate. Because the pur-
ported stipulation was the only finding in support of the trial court’s dis-
tribution of the policy to defendant as marital property in the amount of
$32,428, the distribution was also made in error. Accordingly, we reverse
these portions of the order (finding of fact #33 and conclusion of law
#9a) and remand to the trial court to: 1.) consider the evidence presented
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with regard to the policy, 2.) classify the policy as marital, separate, or
divisible, and 3.) distribute the policy value accordingly.

Issue #7: Home Equity Line of Credit (HELOC)

[8] Next, defendant argues that the trial court erred in its finding that
the HELOC was defendant’s separate debt. We disagree.

Marital debt is “one incurred during the marriage and before the
date of separation by either spouse or both spouses for the joint benefit
of the parties.” Becker v. Becker, 127 N.C. App. 409, 414, 489 S.E.2d 909,
913 (1997) (citation and quotation marks omitted). The party claiming
that debt is marital carries the burden of proof to show “the value of the
debt on the date of separation and that it was incurred during the mar-
riage for the joint benefit of the husband and wife.” Id. at 415, 489 S.E.2d
at 913. (citation and quotation marks omitted)

Here, defendant alleged the HELOC was marital debt. There is no
dispute that the HELOC existed on the date of separation in the amount
of $38,938. Thus, the dispositive issue is whether defendant met his bur-
den of showing that the debt was for the joint benefit of the parties.
Defendant testified that plaintiff was aware of the HELOC and

[w]e basically used them to live and build stuff around
the house. I mean, we spent a lot of money at Lowe’s, I
fixed things the way she wanted them, working around the
house, in the yard. . . . [I]Jt was spent around the house.
... [We] built a tree house for the boys in the back yard].]

However, plaintiff testified that she was never aware that defendant
acquired the HELOC, never signed the paperwork on the HELOC,
and she only learned about the debt after they separated. She further
testified that she did not know for what purpose defendant used the
HELOC money.

After weighing the credibility of the parties’ testimony, the trial
court, in its discretion, ultimately concluded that defendant failed to
meet his burden and ruled that the debt was separate. The trial court’s
finding on this issue was supported by competent evidence. Thus, the
trial court did not err by finding that the debt was separate.

Issue #8: Alleged Post-Separation Debt Payments Associated
with Blossom Hill Drive Property

[9] Next, defendant argues that the trial court erred by failing to credit
defendant with post-separation debt payments made in the amount of
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$5,334. His argument hinges on the premise that the post-separation
debt payments were used to keep the property at 9630 Blossom
Hill Drive out of foreclosure due to plaintiff’s alleged limited or non-
payment of HOA dues from July 2010 until March 2012 while she lived in
the home. Accordingly, defendant challenges the trial court’s finding that
when plaintiff lived in the home, she “paid the . .. HOA dues.. . . for the
home” as being unsupported by competent evidence.

However, plaintiff testified that in August 2009 the couple purchased
the Blossom Hill Drive property. On the date of separation (10 June
2010) they both lived at that address, but after separation plaintiff lived
there until 15 March 2012. From 10 June 2010 until 15 March 2012 plain-
tiff stated that she paid the monthly mortgage amount of $980 and the
monthly HOA fees of $110 and that the mortgage and HOA fees were fully
paid when she moved out of the house. Thus, defendant’s argument fails.

[10] Defendant also argues that the trial court made inadequate findings
regarding his post-separation debt payment of $5,334 to repurchase the
property from HOA lien foreclosure. He contends that the trial court
was required to give defendant a dollar for dollar credit in the division
of the property, order that plaintiff reimburse defendant, or treat his pay-
ments as distributional factors. We disagree.

“The trial court is required to consider all debts of the parties in
determining an equitable distribution.” Edwards v. Edwards, 110 N.C.
App. 1, 12-13, 428 S.E.2d 834, 839 (1993). “If the debt is marital, the court
has discretion to apportion or distribute the debt in an equitable man-
ner.” Id. at 13, 428 S.E. 2d. at 839.

Although the trial court found that “in or about February 2013
[defendant] made a payment of $5,334 to repurchase said property from
the homeowner’s association[,]” there is no finding to indicate how or
whether it considered those payments in equitable distribution. The trial
court found that:

the home should be distributed to [defendant]. . . . [T]he
Court values said home at $0 due to the pending fore-
closure proceedings. . . . [T]he Court is also valuing the
debt associated with the home at $0 because it appears as
though said debt will be discharged in the foreclosure and
neither party will actually pay said debt.

However, the trial court was not required to make findings related to
its consideration of the $5334 payment in its equitable distribution
order. It is undisputed that the outstanding HOA fees owed to the HOA
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were for the time period on and after March 2012, which was after the
date of the parties’ separation. Defendant makes no argument that
the HOA payments were made towards a divisible or marital debt.
Because defendant failed to carry his burden, the trial court was not
required to consider the $5,334 payment as a distributional factor in its
equitable distribution order.

Moreover, defendant has failed to show that he can receive credit
or reimbursement for his payment under these circumstances. See id. at
11, 428 S.E.2d at 839. (“Defendant does not argue that these [expenses]
were marital debts, so she is not entitled to credit on that ground.”).
Thus, defendant’s argument fails.

Issues #9, #10: Credit Card Debt

[11] Defendant’s next arguments are interrelated and will thus be dis-
cussed in unison. Defendant argues that the trial court erred in finding
that a portion of the debt in USAA MasterCard credit card debt account
ending in 5755 and a USAA Rewards American Express credit card debt
account ending in 4791 were defendant’s separate debt. We disagree.

During the marriage, defendant acquired debt with the MasterCard
(which was in his individual name). Although defendant challenges the
methodology by which the trial court classified the MasterCard debt as
marital or separate, he does not challenge the total balance of the debt
at the date of separation being $13,101 or the charged amounts found
on Plaintiff’s Exhibit 33, which is a spreadsheet that was offered dur-
ing trial to show credit card charges by defendant purportedly used for
“women][,]” including websites, dating, hotels, strip clubs ($11,652.78);
“alcohol” ($1,377.49), “cigars,” and “gambling.”

After reviewing the specific nature of the charges, the trial court
found that defendant failed to meet his burden of proving that the
charges related to “women” and “alcohol” were incurred for the joint
benefit of the parties. Thus, it found that $13,030.27 was defendant’s
separate debt on the MasterCard.

Similarly, with regard to the American Express credit card debt,
the card was in defendant’s individual name. The uncontested date of
separation balance on the card was $14,536. Plaintiff’s Exhibit 34 was
a spreadsheet that listed the same categories of charges incurred by
defendant in Exhibit 33. The trial court found, without dispute, that
the amounts allocated to “women” were $1,749.56 and $2,787 to “gam-
bling[,]” respectively. The trial court once again determined that defen-
dant failed to meet his burden to establish that these two categories
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were for the joint benefit of the parties and accordingly classified them
as defendant’s separate debt totaling $4,536.56.

As previously discussed, because defendant sought to classify the
credit card debt as marital, he carried the burden of proof at trial on this
issue. The trial court as the finder of fact had the authority to believe
none, some, or all of the parties’ testimony. After considering the evi-
dence presented by plaintiff and defendant, the trial court, within its
discretion, concluded that defendant failed to meet his burden of proof
to establish that the portions of the MasterCard and American Express
credit card debt were marital. Defendant has also failed to provide any
legal authority to demonstrate that the trial court abused its discretion
in making such determinations. Thus, his arguments fail.

Issue #12: Other Alleged Post-Separation Debt Payments

[12] Next, defendant argues that the trial court erred by failing to make
adequate findings of fact and conclusions of law regarding $76,981 in
post-separation debt payments made by defendant. Defendant contends
that he made post-separation payments of $59,790 for Trophin Court
mortgage payments, payments on a HELOC secured on that property
($3,000), HOA fees associated with that property ($1,170), and two
credit card accounts ($13,021). He further claims that he paid these post-
separation debts from the USAA Investment Brokerage Account ending
in 3120. As such, he avers that the trial court was required to give defen-
dant a dollar for dollar credit in the division of the property, order that
plaintiff reimburse defendant, or treat his payments as distributional
factors. We disagree.

“A spouse is entitled to some consideration, in an equitable distribu-
tion proceeding, for any post-separation payments made by that spouse
(from non-marital or separate funds) for the benefit of the marital
estate.” Shope v. Pennington, __ N.C. App. __, __, 753 S.E.2d 688, 690
(2014) (citation and quotation marks omitted). A defendant is not enti-
tled to credit “for those payments toward marital debt if those payments
were made using marital funds.” Id.

Fatal to defendant’s argument is that he claims he made post-
separation payments from the USAA Investment Brokerage Account.
The trial court found, and we agreed, in issue #3 above, that this account
was marital property. Thus, assuming arguendo that defendant in fact
made the alleged post-separation payments, he has nevertheless failed
to establish that the source of these payments was from his separate
funds. Accordingly, the trial court was not required to give defendant
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credit for his alleged post-separation payments in the equitable distribu-
tion proceeding. Thus, defendant’s argument fails.
Issue #15: U.S. Trust IRA

[13] Defendant argues that the trial court erred by ordering that more
than 50% of the U.S. Trust IRA’s value be awarded to plaintiff in violation
of N.C. Gen. Stat. § 50-20.1 (2013). We disagree.

In relevant part, the trial court found:

32. [Defendant] is the owner of a U.S. Trust IRA which
consists of funds that [he] inherited from his parents. The
date of separation value of said IRA was $234,987. The par-
ties have stipulated, and the Court so finds, that said IRA is
[defendant’s] separate property.

According to the provisions of N.C. Gen. Stat. § 50-20, “the court shall
determine what is the marital property and divisible property and
shall provide for an equitable distribution of the marital property and divis-
ible property between the parties in accordance with the provisions of
this section.” N.C. Gen. Stat. § 50-20 (2013). Thus, the trial court must dis-
tribute the marital and divisible property. Id. Accordingly, N.C. Gen. Stat.
§ 50-20.1 contemplates the equitable distribution of those marital portions
of pension and retirement benefits. The statute restricts a trial court from
awarding a party more than 50% of the marital portion of the earning
party’s benefits with some limited exceptions. N.C. Gen. Stat. § 50-20.1.

Here, the U.S. Trust IRA was not a marital asset as the parties stipu-
lated that it was defendant’s separate property. As such, it was not sub-
ject to division through equitable distribution, and the restrictions in N.C.
Gen. Stat. § 50-20.1 do not apply. However, defendant’s U.S. Trust IRA,
a separate liquid asset, was available as a resource from which the trial
court could order a distributive award. See Sauls v. Sauls, __ N.C. App.
_,_, 763 S.E.2d 328, 331-32 (2014). Thus, defendant’s argument fails.

Issue #16: Attorney’s Fees

[14] Defendant argues that the trial court erred by awarding attorney’s
fees to plaintiff because plaintiff failed to offer any competent evidence
to suggest that defendant refused to provide support that was adequate
under the circumstances. We disagree.

In relevant part, pursuant to N.C. Gen. Stat. § 50-13.6 (2013), the
trial court in a proceeding for custody or support “may in its discretion
order payment of reasonable attorney’s fees to an interested party acting
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in good faith who has insufficient means to defray the expense of the
suit.” However,

[b]efore ordering payment of a fee in a support action, the
court must find as a fact that the party ordered to furnish
support has refused to provide support which is adequate
under the circumstances existing at the time of the institu-
tion of the action or proceeding; provided however, should
the court find as a fact that the supporting party has initi-
ated a frivolous action or proceeding the court may order
payment of reasonable attorney’s fees to an interested
party as deemed appropriate under the circumstances.

Id. Here, the trial court ordered defendant to pay a portion of plaintiff’s
attorney’s fees related to her successful child custody claim. The trial
court found that “[plaintiff] is an interested party acting in good faith
who does not have sufficient means to defray the expense of this action
and is entitled to an award of attorney’s fees to be paid by [defendant]”
for “fees related to her claim for child custody[.]” Because the attor-
ney’s fees were not awarded as a result of a child support action, the
trial court was not required to make a finding that defendant refused to
provide adequate support under the circumstances. Thus, defendant’s
argument fails.

Issues #17, #18: Injunction/Order Freezing Defendant’s IRA
Account and Domestic Relations Order

[15] Finally, defendant’s issues #17 and #18 relate to alleged errors
arising from the trial court’s order entitled “injunction/order freezing
defendant’s IRA account” and the domestic relations order. However,
defendant’s appeal from the injunction order and domestic relations
order are interlocutory. Although N.C. Gen. Stat. § 50-19.1 (2013) allows
for a party to appeal from an order “adjudicating a claim for absolute
divorce, divorce from bed and board, child custody, child support, ali-
mony, or equitable distribution” despite the pendency of other claims in
the same action, an injunction order and domestic relations order are
not included on the list of immediately appealable interlocutory orders.
See N.C. Gen. Stat. § 50-19.1.

There is no indication from the record that all of the claims brought
by the parties have been resolved, thus making the orders in question
interlocutory. Defendant does not articulate any argument that the
domestic relations order or the injunction order affects a substantial
right. Thus, we dismiss these issues on appeal.
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Assuming arguendo that defendant’s appeal from the injunction
order and the domestic relations order is properly before this Court,
his argument nevertheless fails. Defendant argues that because the equi-
table distribution order is fatally defective, the trial court’s subsequent
injunction order and domestic relations order constitute reversible
error. However, we previously ruled in issue #1 that the equitable distri-
bution order is not fatally defective. Thus, defendant cannot prevail on
this issue.

III. Conclusion

In sum, we dismiss defendant’s issues #11, #13, #14, and a portion of
#15. We also dismiss defendant’s appeal as it pertains to issues #17 and
#18 because they arise from the injunction order and domestic relations
order, which are both interlocutory.

We reverse the equitable distribution order as it relates to the USAA
Whole Life insurance policy (issue #6) and remand for classification
and appropriate distribution. We also remand to correct the loan bal-
ance value of the 2009 Ford Expedition (issue #2) on the order. Finally,
we affirm all other portions of the equitable distribution order to the
extent that they remain unaffected by our rulings with regard to issues
#2 and #6.

Dismissed, in part; affirmed, in part; reversed, in part.

Judges DAVIS and TYSON concur.
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THE ESTATE OF NATHAN RICHARD COPPICK, By irs ADMINISTRATOR
RICHARD G. COPPICK, PLAINTIFF
V.
HOBBS MARINA PROPERTIES, LLC; HOBBS WESTPORT MARINA, LLC;

CHAMPIONSHIP CHARTERS, INC.; JOSEPH CLIFTON CHAMPION; AND PETROLEUM

EQUIPMENT & SERVICE, INC., DEFENDANTS

No. COA14-127
Filed 7 April 2015

Negligence—explosion while fueling boat—negligence per se

The trial court did not err where defendant argued that plain-
tiff failed to prove the elements of negligence and the trial court
denied defendant’s motion for judgment notwithstanding the ver-
dict. Where there is a violation of a safety statute, the traditional role
of the jury in determining whether a plaintiff has set forth a prima
facie case of negligence is superseded, and defendant-violator is
considered to be negligent as a matter of law, or negligent per se.
In the instant case, the specific activity subject to regulation by the
Fire Prevention Code was the use of certain gasoline nozzles con-
taining a hold-open latch at a marina.

Negligence—explosion while fueling boat—proximate cause

In an action arising from an explosion at a marina while a boat
was refueling, plaintiff put forth sufficient evidence, direct and cir-
cumstantial, as to the cause or origin of the explosion. The test of
proximate cause is whether the risk of injury, not necessarily in
the precise form in which it actually occurs, is within the reason-
able foresight of the defendant. Expert testimony is not required to
establish the cause or origin.

Negligence—explosion at marina—negligence per se—evi-
dence sufficient

In an action arising from an explosion at a marina while a boat
was refueling, the trial court did not err by instructing the jury on
negligence and negligence per se. While defendant contends it pre-
sented sufficient evidence of the negligence of others to support giv-
ing the instruction on insulating negligence, the Court of Appeals
was unable to find any conduct that superseded the original conduct
of defendant where such conduct constituted a violation of a safety
statute and proximately caused the death of the victim.
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4. Negligence—explosion while fueling a boat—no cumulative
error

In an action arising from an explosion and fire at a marina, there
was no evidence in the record that the trial court’s rulings resulted
in confusion of the jury or undue prejudice to defendant such that a
new trial was required.

5. Damages and Remedies—interest—basis of calculation

The trial court did not err in its award of prejudgment inter-
est based on the full amount of compensatory damages awarded,
$1,500,000.00. Although defendant contended that prejudgment
interest should be calculated based only on the portion of compen-
satory damages for which defendant is responsible, the trial court’s
calculation was in accordance with the formula espoused by the
North Carolina Supreme Court in Brown v. Flowe, 349 N.C. 520.

Appeal by defendant Petroleum Equipment and Service, Inc., from
judgment entered 11 April 2013 by Judge Forrest D. Bridges in Lincoln
County Superior Court. Heard in the Court of Appeals 12 August 2014.

Sigmon, Clark, Mackey, Hutton, Hanvey & Ferrell, PA, by Forrest
A. Ferrell and Jason White, Weaver, Bennett & Bland, PA., by
Michael David Bland, and Kennedy & Wulforst, PA., by D. Todd
Wulforst, for plaintiff-appellee.

Horack, Talley, Pharr & Lowndes, PA., by Kimberly Sullivan, for
defendant-appellant.

BRYANT, Judge.

Where the evidence was sufficient to support the jury verdict finding
that the death of Nathan Coppick was caused by defendant’s negligence
and properly based on the doctrine of negligence per se, we find no error
in the trial court’s denial of defendant’s motion for judgment notwith-
standing the verdict or new trial. We also find no error in the trial court’s
assessment of interest on the compensatory damage award in accor-
dance with North Carolina General Statutes, section 24-5.

On 27 March 2013, a jury trial commenced in Lincoln County
Superior Court, the Honorable Forrest Donald Bridges, Judge presiding.
Plaintiff, The Estate of Nathan Richard Coppick, by its Administrator
Richard G. Coppick, had filed suit alleging negligence against defen-
dants Hobbs Marina Properties, LLC; Hobbs Westport Marina, LLC;
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Championship Charters, Inc.; Joseph Clifton Champion; and Petroleum
Equipment & Service, Inc. Prior to trial, plaintiff voluntarily dismissed
its claim against defendants Championship Charters, Inc., and Joseph
Clifton Champion. The record is silent as to the outcome of the proceed-
ings against Hobbs Marina Properties, LLC, and Hobbs Westport Marina,
LLC. But, at trial, the only defendant plaintiff proceeded against was
Petroleum Equipment & Service, Inc. (hereinafter “defendant”).

The evidence at trial tended to show that on 10 June 2008, Nathan
Coppick was working at the Hobbs Westport Marina in Denver, North
Carolina. Shortly before four o’clock that afternoon, the Championship
I, an eighty-foot-long charter vessel with two fuel tanks (one twenty gal-
lon tank, one ten gallon tank) was positioned at Hobbs Westport Marina
for refueling. The gas pump was activated, and recorded video surveil-
lance admitted as substantive evidence and played for the jury showed
Nathan pulling a gasoline hose toward the gasoline receptacle located
at the rear of the Championship II. Nathan then walked away from the
gasoline receptacle and headed toward the front of the boat. According
to the clock shown on the recorded video surveillance, after six minutes
had elapsed, a vapor cloud was visible on the port side of the vessel in
“real close proximity” to the fueling area. Then there were two explo-
sions. The first explosion occurred as Nathan was stepping off a lad-
der from the second deck onto the center of the stern (the back of the
boat). When the second explosion occurred, fire engulfed the stern of
the Championship II. Nathan was killed instantly.

Evidence showed that defendant provided the fuel dispensing sys-
tem equipment, including nozzles, used at the marina. The nozzle on the
hose Nathan used to refuel the Championship II was a non-pressure-
activated nozzle with a hold-open latch. Richard Strickland, Chief Fire
Code Consultant with the North Carolina Department of Insurance,
Office of State Fire Marshal, and Rebecca Warr, Safety Compliance
Officer with the North Carolina Department of Labor, testified that use
of gasoline nozzles with a hold-open latch at a marina was a violation of
the North Carolina Fire Code and OSHA regulations.

The jury found defendant negligent and liable for Nathan Coppick’s
death. The jury awarded plaintiff $1,500,000.00, and the trial court
entered judgment in accordance with the jury award. Defendant filed
a motion for judgment notwithstanding the verdict (JNOV) or, in the
alternative, a motion for a new trial. The trial court denied the motion.
Defendant appeals.
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In its appeal from the denial of its motion for JNOV and alterna-
tively, new trial, defendant contends the trial court erred in denying the
motion. Defendant also challenges the trial court’s instructions on negli-
gence and negligence per se, the trial court’s failure to instruct on insu-
lating negligence, certain evidentiary rulings of the trial court, and the
award of prejudgment interest.

“A motion for JNOV is essentially a renewal of a motion for a
directed verdict. The standard to be employed by a trial judge in deter-
mining whether to grant a judgment notwithstanding the verdict is the
same standard employed in ruling on a motion for a directed verdict.”
State Properties, LLC v. Ray, 155 N.C. App. 65, 72,574 S.E.2d 180, 185-86
(2002) (citations omitted).

In determining the sufficiency of the evidence to with-
stand a motion for a directed verdict, all of the evidence
which supports the non-movant’s claim must be taken
as true and considered in the light most favorable to the
non-movant. The non-movant is given the benefit of every
reasonable inference which may legitimately be drawn
from the evidence, resolving contradictions, conflicts,
and inconsistencies in the non-movant’s favor. A motion
for directed verdict should be denied if more than a scin-
tilla of evidence supports each element of the non-moving
party’s claim.

Trantham v. Michael L. Martin, Inc., N.C. App. ,
327, 331 (2013) (quotations and citations omitted).

, 745 S.E.2d

Negligence / Negligence Per Se

[1] Defendant argues that plaintiff failed to prove the elements of neg-
ligence and, thus, the trial court erred in denying defendant’s motion
for JNOV. Defendant contends plaintiff failed to establish that defendant
owed Nathan Coppick a duty of care, and failed to put forth evidence
that defendant installed the nozzle used by Nathan at the time of his
death. We disagree.

In order to set out a prima facie claim of negligence
against [the defendant], [the] plaintiff was required to
present evidence tending to show that (1) [the defendant]
owed a duty to [the] plaintiff; (2) [the defendant] breached
that duty; (3) such breach constituted an actual and proxi-
mate cause of plaintiff’s injury; and, (4) [the] plaintiff suf-
fered damages in consequence of the breach.
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Cucina v. City of Jacksonwville, 138 N.C. App. 99, 102, 530 S.E.2d 353,
355 (2000) (citation omitted). However, where there is a violation of a
safety statute, the traditional role of the jury in determining whether
plaintiff has set forth a prima facie case of negligence is superseded, and
defendant-violator is considered to be negligent as a matter of law, or
negligent per se.

The statute prescribes the standard, and the standard
fixed by the statute is absolute. The common law rule
of ordinary care does not apply — proof of the breach of
the statute is proof of negligence. The violator is liable if
injury or damage results, irrespective of how careful or
prudent he has been in other respects.

Cowan v. Transfer Co. & Carr v. Transfer Co., 262 N.C. 550, 554, 138
S.E.2d 228, 231 (1964).

The general rule in North Carolina is that the violation
of a public safety statute constitutes negligence per se. A
public safety statute is one imposing upon the defendant
a specific duty for the protection of others. Significantly,
even when a defendant violates a public safety statute,
the plaintiff is not entitled to damages unless the plaintiff
belongs to the class of persons intended to be protected
by the statute, and the statutory violation is a proximate
cause of the plaintiff’s injury.

Stein v. Asheville City Bd. Of Educ., 360 N.C. 321, 326, 626 S.E.2d 263,
266 (2006) (citations and quotations omitted).

Defendant’s duty of care argument, which in effect challenges the
duty imposed pursuant to the public safety statute in question—here,
the N.C. Building Code—must fail. See Stultz v. Thomas, 182 N.C. 470,
473, 109 S.E. 361, 362 (1921) (holding that “[a] failure to discharge an
affirmative duty imposed by law has been held by us, in a number of
cases, to constitute an act of negligence per se.. . .. In fact, a breach of a
legal duty, or a duty imposed by law, comes within the very definition of
negligence[.]” (citations omitted)).

Pursuant to General Statutes, section 143-138, “[t]he [Building] Code
may regulate activities and conditions in buildings, structures, and prem-
ises that pose dangers of fire, explosion, or related hazards. Such fire
prevention code provisions shall be considered the minimum standards
necessary to preserve and protect public health and safety . . . .” N.C.
Gen. Stat. § 143-138(b1) (2013). “The N.C. Building Code has the force
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of law[,] . . . and a violation thereof is negligence per se.” Lindstrom
v. Chesnutt, 15 N.C. App. 15, 22, 189 S.E.2d 749, 754 (1972) (citations
omitted). “[T]he Code imposes liability on any person who constructs,
supervises construction, or designs a [structure] or alteration thereto,
and violates the Code such that the violation proximately causes injury
or damage.” Olympic Products Co. v. Roof Sys., Inc., 88 N.C. App. 315,
329, 363 S.E.2d 367, 375 (1988) (citation omitted).

In the instant case, the specific activity subject to regulation by
the Code was the use of certain nozzles containing a hold-open latch.
“Dispensing of Class I, II or IITA liquids into the fuel tanks of marine
craft shall be by means of an approved-type hose equipped with a listed
automatic-closing nozzle without a latch-open device.” N.C. Fire
Prevention Code § 2209.3.3 (2002) (emphasis added). As a producer,
installer and maintainer of fuel dispensing systems which are placed on
premises that pose a danger of fire or explosion, defendant is subject to
the duty imposed under the code.

Defendant argues that it could not be found liable based on negli-
gence per se absent a showing of a violation of the code and a showing
that defendant knew or should have known of the violation. Plaintiff,
however, points to evidence in the record that defendant admitted to
being a general contractor licensed by the State of North Carolina and,
as such, is required to have knowledge of the North Carolina Building
Code before obtaining a general contractor license. See N.C. Gen. Stat.
§ 87-10(b) (2013) (“Application for license [for General Contractors]”
“(b) The Board shall conduct an examination . . . of all applicants for
license to ascertain . . . (ii) the qualifications of the applicant in read-
ing plans and specifications, knowledge of relevant matters contained
in the North Carolina State Building Code . . . ; (iii) the knowledge of the
applicant as to the responsibilities of a contractor to the public and of
the requirements of the laws of the State of North Carolina relating to
contractors [and] construction . ...”).

Despite defendant’s contention that the Code does not specify who
is responsible for compliance with the section that regulates nozzles and
hoses at marine fueling stations, plaintiff’s evidence showed that the
responsibility for complying with the Code fell upon the marina owner
and upon the person or entity who installed the nozzles. Plaintiff’s
evidence, as presented by Chief Fire Code Consultant for the North
Carolina Department of Insurance Office of State Fire Marshal Richard
Strickland, showed that the Code placed on defendant a duty to provide
to marinas the approved type of hose equipped with the proper nozzles,
and that providing a prohibited nozzle constitutes negligence per se.
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Q. So the law of our state, then, would require as of 2002
that you cannot place a nozzle on a fuel-dispensing
system at a marina that contains a hold-open latch; is
that correct?

A. That is correct.

Q. And to do so would be illegal in that it violates the
North Carolina State Building Code, correct?

A. Yes, it would be in violation of [the] North Carolina
State Building Code.

In support of its argument that the trial court erred in denying defen-
dant’s motion for JNOV and, alternately, a new trial, defendant contends
that plaintiff failed to establish defendant installed the gasoline nozzle
Nathan used when re-fueling the charter boat, the Championship II.
Plaintiff responds that the evidence presented at trial established defen-
dant was the only company, contractor, or supplier to provide and main-
tain the fuel dispensing equipment. Evidence in the record supports
plaintiff’s response that defendant was the sole supplier and installer of
fuel dispensing equipment to the marina, including the types of nozzles
alleged to be in violation of the statute.

For example, Nick Harmon, who worked at the marina in the sum-
mer of 2005, 2006, and 2007 as assistant dock manager, then as dock
manager, testified that nozzles containing hold-open latches! were used
“very often” in fueling the boats. With six fueling points and multiple
boats coming in, a person could start refueling one vessel, then move
to a second boat and refuel it. Harmon testified that nozzles containing
hold-open latches were used to refuel the Championship II, as well as
other boats. Harmon recalled defendant installing and maintaining the
nozzles containing hold-open latches: “I knew [defendant’s] mechanics
and techs very well” but knew of no other company that provided main-
tenance for the fuel dispensers.

Further, defendant made the following pertinent factual admis-
sions which were allowed as evidence before the jury: that on 27 July
2006, defendant installed five new gasoline nozzles on the fuel dispens-
ers at the marina; that the dispensers were “automatic-closing nozzles
which contained hold-open latches”; that defendant’s records showed
that defendant had performed maintenance/service work on the fuel

1. Nozzles containing hold-open latches allow gasoline to flow continuously without
the necessity of an attendant applying pressure to the nozzle.
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dispensing system at the marina every year since 1998; and, that the noz-
zle on the fuel dispenser involved in the 10 June 2008 fire and explosion
on the Championship II would dispense 10 gallons of fuel per minute if
set on full speed with the hold-open latch engaged.

This evidence, presented by plaintiff at trial, tended to show that
defendant installed and maintained fuel delivery equipment, including
gasoline nozzles that contained hold-open latches, which was in viola-
tion of the Fire Code referenced above. Such a violation, plaintiff con-
tends, constitutes negligence per se.

Defendant, at trial and now on appeal, urges our review of contra-
dictory testimony regarding the type of nozzle used by Nathan and the
installation of the nozzle. However, for purposes of ruling on a motion
for JNOV, the trial court must resolve all conflicts, contradictions, and
inconsistencies in the light most favorable to the non-movant, here,
plaintiff. See Trantham, N.C. App. at , 745 S.E.2d at 331. Taken
in the light most favorable to plaintiff and giving plaintiff the benefit
of every reasonable inference, there was sufficient evidence presented
to the jury for the jury to find that defendant installed and performed
routine maintenance on the fuel dispensing system at Hobbs Westport
Marina, including changing the fuel dispensing nozzles.

This evidence was sufficient to support the trial court’s instruction
on negligence per se which followed the pattern jury instructions and
properly stated the law as to negligence and negligence per se. Therefore,
this evidence was sufficient to prove that defendant was subject to the
safety statute at issue in this litigation and that defendant’s actions were
in violation of the statute and, thus, sufficient to prove liability for neg-
ligence per se, provided there was proximate cause. See Stein, 360 N.C.
at 326, 626 S.E.2d at 266 (“The general rule in North Carolina is that the
violation of a public safety statute constitutes negligence per se. . .. [The
plaintiff may recover if he] belongs to the class of persons intended to
be protected by the statute, and the statutory violation is a proximate
cause of the plaintiff’s injury.” (citations omitted)). Therefore, we review
defendant’s arguments regarding proximate cause.

Proximate Cause

[2] Defendant contends plaintiff failed to establish that any con-
duct of defendant proximately caused the explosion on 10 June 2008.
We disagree.

“The test of proximate cause is whether the risk of injury, not nec-
essarily in the precise form in which it actually occurs, is within the
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reasonable foresight of the defendant.” Shelton v. Steelcase, Inc., 197
N.C. App. 404, 431-32, 677 S.E.2d 485, 504 (2009) (citation omitted).
“Actual causation may be proved by circumstantial evidence, and this
principle is equally as true in fire cases as in any other tort liability case.”
Collins v. Caldwell Furniture Co., 16 N.C. App. 690, 694, 193 S.E.2d
284, 286 (1972) (citation omitted). “[W]hat is the proximate cause of
an injury is ordinarily a question for the jury.” Hairston v. Alexander
Tank & Equip. Co., 310 N.C. 227, 235, 311 S.E.2d 559, 566 (1984) (cita-
tion and quotations omitted); see also Jenkins v. Helgren, 26 N.C. App.
653, 658, 217 S.E.2d 120, 123 (1975) (“Certainly it is both probable and
foreseeable that fire will be the consequence of a serious fire hazard.
Beyond question the fumes which defendants here allowed to accumu-
late constituted a serious fire hazard as a direct consequence of which
the damaging fire occurred. One whose negligence creates the hazard of
fire cannot escape responsibility merely because the source of the trig-
gering spark may not be shown.” (citations omitted)).

Defendant states that no expert testified as to the cause or origin
of the explosion, and that plaintiff relied entirely upon circumstantial
evidence. However, expert testimony was not required to establish the
cause or origin of the explosions. See Associated Indus. Contr’rs, Inc.
v. Fleming Eng’g, Inc., 162 N.C. App. 405, 411-12, 590 S.E.2d 866, 871
(2004) (“It is well settled that the standard of care must be determined
by expert testimony unless the conduct involved is within the common
knowledge of laypersons. Where, as in the instant case, the service ren-
dered does not involve esoteric knowledge or uncertainty that calls for
the professional’s judgment, it is not beyond the knowledge of the jury
to determine the adequacy of the performance.” (citation omitted)).

Here, plaintiff put forth sufficient evidence, both direct and circum-
stantial, as to the cause or origin of the explosion. For example, the nozzle
and hose used to refuel the Championship II just prior to the explosion
was plaintiff’s Exhibit 38D. Exhibit 38D, along with the remaining noz-
zles taken from the marina, utilized a “hold-open latch.” When refueling
aboat, marina dockhands could “engage the hold-open latch and then go
about doing other business|,]” because the hold-open latch is supposed
to disengage and stop the flow of fuel when the gasoline reaches the
top of the tank being filled. However, one marina customer described
an overflow of fuel from the gasoline tank on his boat as he refueled on
7 June 2008—three days before the explosion. “I looked over the side and
gas was coming back out of the boat -- or out of the spigot. So I jumped
out of the boat, flipped the [dispenser] off, the gas, so it stopped.”
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How much gas do you think roughly spilledout?

A. Well, I mean, I don’t know. Usually I didn’t fill up
unless the tank was close to empty . . ., but I would say
at least a couple gallons. Maybe not quite that much.

The nozzles used at the marina had three speeds; “the fastest was 10
gallons a minute, the middle one was about 5 gallons a minute, and the
lowest one was 2 gallons a minute.”

Q. ...[F]rom the time that nozzle was put in and switched
on until the explosion, how long [was that]?

A. It appeared to be about six minutes.

Q. So just using simple math, that would have meant that
60 gallons of gas was pumped during that time?

Q. ... So if [the nozzle] worked, it might have shut off
[when the tank was full], but if it didn’t work, if it
pumped that whole time, 6 times 10 is 60 gallons of
gas would have been pumped into whatever tank that
nozzle was in?

A. It could have.

At least one defense witness testified that the fuel nozzle used to
refuel the Championship II had not “clicked off” prior to the explosion.
Also, evidence at trial showed that the manufacture date on the nozzle,
Exhibit 38D, matched the month defendant invoiced the marina for a
standard nozzle, indicating that defendant sold the nozzle that was used
by Nathan Coppick to refuel the Championship II on 10 June 2008.

In addition to the testimony and exhibits, the jury was able to view
as substantive evidence the video recording of events leading up to the
explosions, and to decide, along with other evidence, whether plaintiff
had established proximate cause. This evidence, taken in the light most
favorable to plaintiff, was sufficient to enable the jury to find that the gas
dispenser nozzle used in refueling the Championship II failed to shut-off
after the tank reached maximum capacity, causing excess gasoline to
spill out into the surrounding water. Further, from this evidence the jury
could find that a vapor cloud appeared shortly before the excess gaso-
line spilled into the water and then ignited, resulting in two explosions
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and a fire which engulfed the stern of the Championship II and killed
Nathan Coppick. On this record there was sufficient evidence of negli-
gence per se, including evidence of proximate cause, to survive a motion
for JNOV and, alternatively, a new trial. See Trantham, ___ N.C. App. at
__, 745 S.E.2d at 331 (citations and quotations omitted). Defendant’s
arguments are overruled.

Jury Instructions

[3] Based on our preceding analysis, we overrule defendant’s conten-
tions that the trial court erred by instructing the jury on negligence and
negligence per se. However, while we disagree with defendant, we nev-
ertheless review defendant’s argument that the trial court erred in deny-
ing its request for an instruction on insulating negligence.

On appeal, this Court considers a jury charge contex-
tually and in its entirety. The charge will be held to be
sufficient if it presents the law of the case in such manner
as to leave no reasonable cause to believe the jury was
misled or misinformed. The party asserting error bears
the burden of showing that the jury was misled or that
the verdict was affected by an omitted instruction. Under
such a standard of review, it is not enough for the appeal-
ing party to show that error occurred in the jury instruc-
tions; rather, it must be demonstrated that such error was
likely, in light of the entire charge, to mislead the jury.

Boykin v. Kim, 174 N.C. App. 278, 286, 620 S.E.2d 707, 713 (2005) (cita-
tions and quotations omitted).

An efficient intervening cause is a new proximate cause
which breaks the connection with the original cause and
becomes itself solely responsible for the result in ques-
tion. It must be an independent force, entirely superseding
the original action and rendering its effect in the causation
remote. It is immaterial how many new elements or forces
have been introduced, if the original cause remains active,
the liability for its result is not shifted.

Hairston, 310 N.C. at 236, 311 S.E.2d at 566-67 (citation omitted).
“Insulating negligence means something more than a concurrent and
contributing cause. It is not to be invoked as determinative merely upon
proof of negligent conduct on the part of each of two persons, acting
independently, whose acts unite to cause a single injury.” Id. at 236, 311
S.E.2d at 566 (citations omitted).
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Defendant contends it presented sufficient evidence as to the neg-
ligence of others to support giving the instruction on insulating negli-
gence. Defendant argues that its evidence showed, for example: that
the owner/operator of the Championship II allowed the vessel to be
refueled with the boat systems on; that the marina officers instructed
marina employees to use the fuel dispensing nozzles containing hold-
open latches; that the marina cashier failed to oversee the fuel dispens-
ing process; and that the marina changed fuel dispensing nozzles and
failed to test them.

While defendant points to conduct noted above which may have
contributed to the cause of the 10 June 2008 explosion, defendant fails
to direct our attention to conduct which reasonably may have been
viewed as “a new proximate cause which breaks the connection with
the original cause and becomes itself solely responsible for the result in
question,” id. at 236, 311 S.E.2d at 566, that is, the explosion and fire that
led to the death of Nathan Coppick. From our independent review of
the record, we are unable to find any conduct that supersedes the origi-
nal conduct of defendant where such conduct constituted a violation
of a safety statute and which proximately caused the death of Nathan
Coppick. See id. at 236, 311 S.E.2d at 566-67. Therefore, we hold that
the trial court properly denied defendant’s request for an instruction on
insulating negligence. Accordingly, defendant’s argument is overruled.

Evidentiary Rulings

[4] Defendant argues that the trial court erred in evidentiary rulings and
other rulings, resulting in a manifest abuse of discretion. Defendant con-
tends the trial court erred in allowing witnesses to testify to damages
he or she sustained as a result of Nathan Coppick’s death, allowing two
witnesses to “vouch for other testimony that [had] been given,” admit-
ting a photograph of Nathan Coppick’s body where it was found after
the explosion, and overruling defendant’s objection to plaintiff’s cross-
examination of defendant’s president. While defendant acknowledges
that, standing alone, the contested admissions would likely not amount
to reversible error, defendant nevertheless contends that the cumulative
effect of these rulings was prejudicial. Defendant further argues that the
admission of the contested evidence resulted in confusion of the jury
and prejudice to defendant requiring a new trial.

However, other than defendant’s assertions, we see no evidence in
the record that the trial court’s rulings resulted in confusion of the jury
and/or undue prejudice to defendant such that a new trial is required.
Accordingly, we overrule this argument.
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Prejudgment Interest

[5] Defendant argues that the trial court erred in its award of pre-
judgment interest based on the full amount of compensatory damages
awarded, $1,500,000.00. Defendant contends prejudgment interest
should be calculated based only on the portion of compensatory dam-
ages for which defendant is responsible. We disagree.

As defendant concedes, our Supreme Court previously addressed
this issue in Brown v. Flowe, 349 N.C. 520, 507 S.E.2d 894 (1998). In
Brown, the Court directly rejected the defendant’s argument that a trial
court should subtract the amount of settlements received from joint
tortfeasors from the total compensatory award before calculating the
prejudgment interest. Id. at 526, 507 S.E.2d at 898. The Court reasoned
that this proposed method was “prohibited by the plain language of
N.C.G.S. § 24-5, which requires calculation of prejudgment interest on
the entire compensatory-damages verdict.” Id.

To calculate prejudgment interest when judgment is rendered
against one, but not all, tortfeasors, our Supreme Court outlined the fol-
lowing process:

(1) adding prejudgment interest at the legal rate to the
entire compensatory damages award as N.C.G.S. § 24-5(b)
requires, (2) adding interest at the legal rate to the settle-
ment sum from the date of settlement until the date of
judgment, and (3) subtracting the second calculation from
the first to determine the amount of compensatory dam-
ages [the] defendant owes to [the] plaintiff.

Id. at 527, 507 S.E.2d at 898; see also Boykin, 174 N.C. App. at 288, 620
S.E.2d at 714 (holding that pre-judgment interest is to be awarded before
a set-off is given for the settlement amount).

Here, the trial court applied prejudgment interest at a rate of eight
percent (8%) per annum to the total $1,500,000.00 compensatory award
beginning 9 June 2010, the date the claim was filed, through 11 April
2013, the date of entry of judgment, less any credits to which defendant
may be entitled by law. In a post-trial hearing, the trial court explained
that to calculate the share of the total award due from each party, the
trial court would follow the following formula: “[First,] [a]dding prejudg-
ment interest at the legal rate to the entire compensatory damages. . . .
[Second], adding interest at the legal rate to the settlement sum from
the date of settlement until the date of judgment and [third,] subtract-
ing the second calculation from the first.” This is in accordance with
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the formula espoused by our Supreme Court in Brown. Accordingly, we
overrule defendant’s argument and find no error in the judgment and
award of the trial court.

NO ERROR.
Chief Judge McGEE and Judge STROUD concur.

ANNETTE M. HAWKINS, As ADMINISTRATRIX OF THE ESTATE OF
RICHARD V. HAWKINS; JR., DECEASED, PLAINTIFF
V.

EMERGENCY MEDICINE PHYSICIANS OF CRAVEN COUNTY, PLLC, GARY H.
LAVINE, M.D., EAGLE HOSPITALIST CONNECTIONS, LLC, ANUBHI GOEL, M.D.,
CAROLINAEAST HEALTH SYSTEM, DOING BUSINESS AS CAROLINAEAST MEDICAL CENTER,

ALSO DOING BUSINESS AS CRAVEN REGIONAL MEDICAL CENTER, CAROLINAEAST PHYSICIANS,

WILLIAM H. BOBBITT, III, M.D., anop JOHN A. WILLIAMS, III, M.D., DEFENDANTS

No. COA14-877
Filed 7 April 2015

1. Appeal and Error—interlocutory orders and appeals—mul-
tiple defendants—overlapping facts

Plaintiff’s appeal of the trial court’s order granting summary
judgment in favor of one defendant was interlocutory and therefore
properly before the Court of Appeals. Because plaintiff’s medical
malpractice lawsuit against multiple defendants involved the same
underlying facts, different proceedings could result in inconsistent
verdicts.

2. Medical Malpractice—summary judgment—proximate
causation

The trial court did not err by granting summary judgment in
favor of defendant doctor in a medical malpractice lawsuit. The affi-
davits of expert witnesses submitted by plaintiff were insufficient to
create a genuine issue of material fact regarding proximate causa-
tion because they conflicted with the experts’ deposition testimony.
As for plaintiff’s other argument, the deposition testimony of the
expert witnesses was insufficient to create a genuine issue of mate-
rial fact because none of the experts testified that decedent would
not or probably would not have died but for the actions of defendant.
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Appeal by plaintiff from order entered 2 April 2014 by Judge W.
Allen Cobb, Jr. in Craven County Superior Court. Heard in the Court of
Appeals 3 February 2015.

BUTLER DANIEL & ASSOCIATES, PLLC, by A. L. Butler Daniel
and Erin K. Pleasant, for plaintiff.

CRANFILL SUMNER & HARTZOG, LLP, by Jaye E. Bingham-
Hinch and Christopher M. Hinnant, for defendants.

ELMORE, Judge.

Annette M. Hawkins (“plaintiff”), executrix of the estate of Richard V.
Hawkins, Jr., appeals the trial court’s order granting summary judgment
in favor of Gary H. Lavine, M.D., and Emergency Medical Physicians of
Craven County, PLLC (collectively “defendants”).

1. Background

The facts of this case are largely undisputed. In the early morning
hours of 15 January 2011, Richard Hawkins (“Mr. Hawkins”) woke up to
take a pill. However, upon swallowing it, he lost consciousness and fell
to the floor, hitting his head on the way down. Mr. Hawkins’ wife called
the Cove City Rescue Squad. The paramedics noticed a laceration on the
back of Mr. Hawkins’ head that was one inch long and one-half an inch
wide. Mr. Hawkins was transported by ambulance to the Emergency
Department (“ED”) at CarolinaEast Medical Center at approximately
2:36 a.m.

Dr. Gary Lavine (“Dr. Lavine”) was the emergency physician on duty.
Upon arrival, Dr. Lavine examined Mr. Hawkins. Mr. Hawkins stated that
on a scale of one to ten, the pain in his head was a five, and he felt nause-
ated. Dr. Lavine ordered an echocardiogram (EKG), which revealed an
improper heart rhythm known as atrial fibrillation, or atrial flutter. The
danger from atrial fibrillation is a stroke. Dr. Lavine also ordered a CT scan
of Mr. Hawkins’ brain, which was interpreted by the radiologist on duty
as normal, showing no active intracranial bleed or acute abnormalities.

Dr. Lavine consulted with Dr. William H. Bobbitt, III, the hospitalist
on call, and arrangements were made to admit Mr. Hawkins to the medi-
cal center for monitoring and treatment of his atrial fibrillation. Out of
concern for Mr. Hawkins’ atrial fibrillation, Dr. Lavine ordered one dose
of the anticoagulation medication Lovenox, which was administered to
Mr. Hawkins in the ED at 6:21 a.m. on 15 January 2011. The purpose of
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Lovenox is to prevent the formation of blood clots. According to the
testimony in this case, Lovenox is a fast-acting, but not long lasting,
anticoagulation with a half-life of approximately four and a half hours.
Therefore, the single dose ordered by Dr. Lavine normally would have
lost its effectiveness by 6:30 p.m.—approximately twelve hours after it
was administered.

Mr. Hawkins was admitted to the hospital at approximately 6:30 a.m.
that same day. Because Dr. Lavine was employed by the hospital as an
emergency physician only, he did not have privileges to practice inside
the hospital. Therefore, Dr. Lavine was not responsible for Mr. Hawkins’
medical care after Mr. Hawkins was admitted. Dr. Lavine’s four-day shift
ended on the morning of 15 January, and he did not return to the ED for
another four days.

During Mr. Hawkins’ stay in the medical center, subsequent treat-
ing physicians ordered additional doses of anticoagulation medications,
including Coumadin and aspirin. In addition, Dr. Bobbit ordered a dose
of Lovenox every twelve hours. In total, Mr. Hawkins received four
doses of Lovenox while he was admitted, plus the one dose he received
in the ED.

Mr. Hawkins was scheduled to be discharged from CarolinaEast on
17 January 2011, after undergoing a cardioversion procedure that was
intended to treat his atrial fibrillation. However, after the procedure
was performed on the morning of 17 January, physicians had difficulty
waking Mr. Hawkins from the anesthesia. Doctors ordered an MRI of Mr.
Hawkins’ brain, which showed that Mr. Hawkins had suffered an intra-
cranial brain hemorrhage. In an attempt to best treat this condition, Mr.
Hawkins was transferred to the University of North Carolina hospital,
where he died from complications due to the intracranial hemorrhage
on 20 January 2011.

On 2 September 2011, plaintiff filed suit against CarolinaEast Health
System, Emergency Medicine Physicians of Craven County, PLLC; Dr.
Gary H. Lavine; Eagle Hospitalist Connections, LLC; Dr. William H.
Bobbit, III; Dr. Anubhi Goel;, The Heart Center of Eastern Carolina,
PLLC; and Dr. John A. Williams, III. On or about 18 November 2013,
Dr. Lavine and Emergency Medical Physicians of Craven County, PLLC
(collectively “defendants”) moved for summary judgment on grounds
that plaintiff failed to forecast sufficient evidence on the issue of causa-
tion. On 2 April 2014, Judge W. Allen Cobb, Jr., entered an order granting
defendants’ motion for summary judgment. Plaintiff appeals the sum-
mary judgment order entered in defendants’ favor.
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II. Interlocutory Order

[1] First, we must consider whether this appeal is properly before this
Court. In the case sub judice, summary judgment was granted as to one
but not all of the defendants and the trial court did not certify that there
was “no just reason for delay” as required by N.C. Gen. Stat. § 1A-1, Rule
54(b) (2013). However, N.C. Gen. Stat. § 1-277 (2013) and N.C. Gen. Stat.
§ 7TA-27(b)(3)(a) and (b) (2013) allow this Court to consider an interloc-
utory appeal where the grant of summary judgment affects a substantial
right. Id.

Our Supreme Court has held that a grant of summary
judgment as to fewer than all of the defendants affects a
substantial right when there is the possibility of inconsis-
tent verdicts, stating that it is ‘the plaintiff’s right to have
one jury decide whether the conduct of one, some, all or
none of the defendants caused his injuries. This Court has
created a two-part test to show that a substantial right is
affected, requiring a party to show “(1) the same factual
issues would be present in both trials and (2) the possibil-
ity of inconsistent verdicts on those issues exists.

Camp v. Leonard, 133 N.C. App. 554, 557-58, 515 S.E.2d 909, 912 (1999)
(citations and internal quotations omitted).

This case involves multiple defendants but the same factual issues.
Therefore, “different proceedings may bring about inconsistent verdicts
on those issues.” Burgess v. Campbell, 182 N.C. App. 480, 483, 642 S.E.2d
478, 481 (2007). Because plaintiff’s suit alleges several overlapping acts
of medical malpractice resulting in harm, we hold that it is best that one
jury hears the case. Id. As such, we conclude that the trial court’s grant
of summary judgment affects a substantial right, and this Court will hear
the merits of plaintiff’s appeal.

III. Standard of Review

Plaintiff appeals from the order granting summary judgment in favor
of defendants.

Summary judgment is appropriate “if the pleadings, depositions,
answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue of material fact and
that any party is entitled to a judgment as a matter of law.” N.C. Gen.
Stat. § 1A-1, Rule 56(c) (2013). “On appeal, an order allowing summary
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judgment is reviewed de novo.” Howerton v. Arai Helmel, Ltd., 358 N.C.
440, 470, 597 S.E.2d 674, 693 (2004).

Our Supreme Court has “emphasized that summary judgment is a
drastic measure, and it should be used with caution. This is especially
true in a negligence case[.]” Williams v. Power & Light Co., 296 N.C.
400, 402, 250 S.E.2d 255, 257 (1979) (internal citation omitted). Upon a
motion for summary judgment, “[t]he moving party carries the burden
of establishing the lack of any triable issue . . . and may meet his or
her burden by proving that an essential element of the opposing par-
ty’s claim is nonexistent[.]” Lord v. Beerman, 191 N.C. App. 290, 293,
664 S.E.2d 331, 334 (2008) (internal quotations and citations omitted).
If met, the burden shifts to the nonmovant to produce a forecast of
specific evidence of its ability to make a prima facie case, Draughon
v. Harnett Cty. Bd. of Educ., 158 N.C. App. 705, 708, 582 S.E.2d 343, 345
(2003), “which requires medical malpractice plaintiffs to prove, in part,
that the treatment caused the injury. Not only must it meet our courts’
definition of proximate cause, but evidence connecting medical negli-
gence to injury also must be probable, not merely a remote possibility.”
Cousart v. Charlotte-Mecklenburg Hosp. Auth., 209 N.C. App. 299, 302,
704 S.E.2d 540, 543 (2011) (quotation and citation omitted).

IV. Analysis

[2] Plaintiff contends that the trial court erred when it allowed defen-
dants’ motion for summary judgment pursuant to N.C. Gen. Stat. § 1A-1,
Rule 56. Specifically, plaintiff argues that a genuine issue of fact exists
as to whether Dr. Lavine’s negligence was the proximate cause of Mr.
Hawkins’ death. We disagree.

A plaintiff asserting medical negligence must offer evidence that
establishes the following essential elements: “(1) the applicable stan-
dard of care; (2) a breach of such standard of care by the defendant; (3)
the injuries suffered by the plaintiff were proximately caused by such
breach; and (4) the damages resulting to the plaintiff.” Purvis v. Moses
H. Cone Mem’l Hosp. Serv. Corp., 175 N.C. App. 474, 477, 624 S.E.2d 380,
383 (2006) (internal quotation marks and citation omitted). Proximate
cause is defined as:

a cause which in natural and continuous sequence, unbro-
ken by any new and independent cause, produced the
plaintiff’s injuries, and without which the injuries would
not have occurred, and one from which a person of ordi-
nary prudence could have reasonably foreseen that such
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a result, or consequences of a generally injurious nature,
was probable under all the facts as they existed.

Williamson v. Liptzin, 141 N.C. App. 1, 10, 539 S.E.2d 313, 319 (2000)
(quoting Hairston v. Alexander Tank & Equipment Co., 310 N.C. 227,
233, 311 S.E.2d 559, 565 (1984)).

A medical negligence plaintiff must rely on expert opinion testi-
mony to establish proximate causation of the injury in a medical mal-
practice action. Cousart, 209 N.C. App. at 303, 704 S.E.2d at 543; see also
Smithers v. Collins, 52 N.C. App. 255, 260, 278 S.E.2d 286, 289 (1981)
(noting that expert testimony is generally necessary “when the standard
of care and proximate cause are matters involving highly specialized
knowledge beyond the ken of laymen”). “[A]n expert is not competent
to testify as to a causal relation which rests upon mere speculation or
possibility.” Young v. Hickory Bus. Furn., 353 N.C. 227, 230, 538 S.E.2d
912, 915 (2000).

Plaintiffs are required to make a prima facie case of medical negli-
gence during a summary judgment hearing, “which includes articulating
proximate cause with specific facts couched in terms of probabilities.”
Cousart, 209 N.C. App. at 303-04, 704 S.E.2d at 543. Importantly, “a party
opposing a motion for summary judgment cannot create a genuine issue
of material fact by filing an affidavit contradicting his prior sworn testi-
mony.” Pinczkowski v. Norfolk S. Ry. Co., 153 N.C. App. 435, 440, 571
S.E.2d 4, 7 (2002); see also Carter v. West Am. Ins. Co., 190 N.C. App.
532, 539, 661 S.E.2d 264, 270 (2008) (“[A] non-moving party cannot cre-
ate an issue of fact to defeat summary judgment simply by filing an affi-
davit contradicting his prior sworn testimony.”).

A. Admissibility of Affidavits

Plaintiff contends that the affidavits of expert witnesses Dr. John
Meredith, Dr. Harry Shaw Strothers, and Dr. Robert Stark were sufficient
to survive summary judgment on the issue of proximate cause. Further,
assuming arguendo that the affidavits were inadmissible, plaintiff argues
that the collective deposition testimony of the expert witnesses was suf-
ficient to establish that Dr. Lavine’s negligence was a proximate cause of
Mr. Hawkins’ death.

To the contrary, defendants argue that the trial court erred in admit-
ting the affidavits executed by Drs. Meredith, Stark, and Strothers
because the experts’ prior deposition testimony contradicted the state-
ments made in their affidavits. Further, without the admission of the
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affidavits, defendants argue that plaintiff failed to establish the proxi-
mate cause necessary to survive summary judgment.

After careful review, we agree with defendants in that the expert
opinions offered by plaintiff regarding causation—set forth in three
affidavits—cannot be relied upon to establish proximate cause. In addi-
tion, we hold that without these affidavits, plaintiff has failed to put
forth the requisite evidence to survive summary judgment on the issue
of causation.

The record indicates that between February and May 2013, discov-
ery depositions were taken by defense counsel, and the following testi-
mony was elicited:

Dr. Meredith:

Q. [W]ould you tell me how you believe Dr. Lavine
breached the standard of care in his treatment of [Mr.
Hawkins], please?

A. It's my professional opinion the standard of care was
breached by Dr. Lavine when he provided anticoagulation
to a patient—to this patient who had suffered a closed-
head injury.

Q. Let me ask you this. Will you have any opinions on the
issue of causation? Are you familiar with that term?

A. T am familiar with that term, and my response to that
is no.

Dr. Strothers:
[Q. Was there a violation in the standard of care?]

A. [M]y understanding is that Dr. Bobbitt wrote the
admission orders. So Dr. Lavine wouldn’t have been
responsible for the care afterwards, except that he
placed him on the Lovenox. . . . I think since there had
only been one dose of Lovenox, that [Mr. Hawkins’]
odds would have improved, because he would have
had what’s thought to be a lesssant [sic] for antico-
agulative dose of Lovenox. But I can’t say what the
change in those odds would have been.
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Dr. Stark:

Q. [1]f I understand what you're saying, is that your opin-
ions will focus on how the care that was rendered by
Dr. Williams caused or contributed to the death of [Mr.
Hawkins]?

A. Yes.

However, approximately one week before the calendared summary
judgment hearing, Dr. Meredith, Dr. Strothers, and Dr. Stark executed
separate affidavits in which each independently provided:

[I]n my opinion, starting this patient (Mr. Hawkins) on a
course of Lovenox by Dr. Lavine was unquestionably a
direct cause of his ultimate demise.

During the depositions, these expert witnesses did not opine on the
issue of causation. Specifically, none suggested that Dr. Lavine’s conduct
did cause or probably caused Mr. Hawkins’ death. In fact, when asked
if he had an opinion on causation, Dr. Meredith expressly responded
“no,” he did not have an opinion on the issue of causation. Despite
this clear testimony, Dr. Meredith nevertheless testified in his affidavit
that Dr. Lavine’s conduct “was unquestionably a direct cause of [Mr.
Hawkins] ultimate demise.”

This statement plainly contradicted Dr. Meredith’s deposition
testimony. Dr. Strothers opined that Mr. Hawkins’ odds would have
“improved” had he only received one dose of Lovenox—a statement in
stark contrast to his affidavit testimony. Dr. Stark would not opine on
Dr. Lavine’s conduct; he addressed only the alleged negligence of Dr.
Williams in the deposition. Yet, in his affidavit, he too provided that Dr.
Lavine’s conduct “was unquestionably a direct cause of [Mr. Hawkins’]
ultimate demise.”

The experts’ affidavit testimony clearly contradicts the experts’
deposition testimony. In Rohrbough v. Wyeth Labs., Inc., 916 F.2d 970,
974 (4th Cir. 1990), a Fourth Circuit case cited by this Court in Cousart,
an expert witness testified during a deposition concerning the possible
ways by which the DTP vaccine might have caused neurological dam-
age to the plaintiff, but the expert declined to state that the defendant’s
DTP vaccine actually caused the plaintiff’s specific injuries. The Fourth
Circuit noted that summary judgment would have been “unproblematic”
if limited to the deposition testimony. Id. at 974. However, attached
to the plaintiff’s motion for summary judgment was an affidavit wherein
the expert stated: “It is my opinion that [defendant’s] DPT vaccine
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administered to [the plaintiff] . . . caused the neurological injuries from
which she has suffered and continues to suffer.” Id. at 974-75. The Fourth
Circuit recognized that “[t]his statement alone would appear to defeat
defendant’s motion for summary judgment,” except that the expert’s affi-
davit was “in such conflict with his earlier deposition testimony that the
affidavit should be disregarded as a sham issue of fact.” Id. at 975. The
Fourth Circuit reasoned that “[a] genuine issue of material fact is not
created where the only issue of fact is to determine which of the two
conflicting versions of the [expert’s] testimony is correct.” Id. (citation
and quotation omitted). Therefore the expert’s affidavit testimony was
excluded from the summary judgment evidence given that the expert
avoided making a statement during the deposition that defendant’s vac-
cine caused the injury.

Similarly, in Cousart, expert witness Dr. Allen did not opine during
his deposition testimony that a causal link existed between the defen-
dants’ particular act or omission and the plaintiff’s injuries. Cousart, 209
N.C. App. at 308, 704 S.E. 2d at 546. However, when faced with the defen-
dants’ motion for summary judgment, Dr. Allen stated by way of affida-
vit that “it was and always has been my opinion that the inappropriate
prenatal care and management of labor and delivery by the Defendants
more likely than not caused or contributed to the permanent brachial
plexus injury[.]” Id. This Court opined that the “conflicts between Dr.
Allen’s deposition and affidavits . . . leave the trial court with only a cred-
ibility issue, not a genuine issue of material fact.” Id. at 309, 704 S.E.2d at
547. As such, this Court held that it would be “improper” to consider the
affidavit testimony given the contrary nature of the deposition testimony
and the affidavit testimony. Id.

Here, it appears that in an effort to survive summary judgment,
plaintiff filed the experts’ affidavits shortly before the summary judg-
ment hearing in an attempt to create a genuine issue of material fact.
However, the conflict between the experts’ deposition testimony and
their affidavits has created a credibility issue, not a genuine issue of
material fact. See id. As such, it is improper for this Court to consider
the affidavit testimony of the expert witnesses in determining whether
plaintiff raised a genuine issue of material fact on the issue of proximate
cause. We must now discern whether plaintiff submitted other proxi-
mate cause evidence to create a genuine issue of material fact.

B. Proximate Causation

Plaintiff argues that she presented sufficient evidence to raise a
genuine issue of material fact on causation even without the experts’
affidavit testimony. We disagree.
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Proximate causation is a cause “which produces the result in con-
tinuous sequence and without which it would not have occurred, and
one from which any man of ordinary prudence could have foreseen that
such a result was probable under all of the facts then existing.” Kanoy
v. Hinshaw, 273 N.C. 418, 426, 160 S.E.2d 296, 302 (1968). There is a two-
pronged formula for proximate cause, which consists of a cause-in-fact
and reasonable foreseeability. If a plaintiff is unable to show a cause-in-
fact nexus between the defendant’s conduct and any harm, our courts
need not consider the separate proximate cause issue of foreseeability.

In arguing that she presented sufficient evidence of direct causation
to raise a genuine issue of material fact concerning proximate cause,
plaintiff directs this Court’s attention to the deposition testimony of Dr.
Meredith, Dr. Kenneth Fischer, and Dr. Strothers. Specifically, plaintiff
argues that these experts “testified in their discovery depositions that
the Lovenox ordered by Dr. Lavine was a cause of Mr. Hawkins’ death.”

In his deposition, Dr. Meredith testified that “the starting of the anti-
coagulation is inappropriate in an elderly patient who has sustained
a closed-head injury or a traumatic brain injury. . . . The risks greatly
outweighed the benefit of starting anticoagulation.” When asked if the
Lovenox ordered by Dr. Lavine and administered to Mr. Hawkins actu-
ally caused Mr. Hawkin’s death, Dr. Meredith responded, “Lovenox
contributed significantly.” However, when asked, “[w]ill you have any
opinions on the issue of causation? Are you familiar with that term?”
Dr. Meredith answered, “I am familiar with that term, and my response
to that is no.” In addition, when asked whether the dose of Lovenox
ordered by Dr. Lavine in the ED caused Mr. Hawkins’ bleed which led to
his death, Dr. Meredith stated, “I can’t answer that.”

Dr. Fischer testified that “certainly most importantly the four doses
of Lovenox would have had a substantial effect on [Mr. Hawkins’] bleed-
ing times and the progression of the bleeding in the interval.” Dr. Fischer
also opined that “the Lovenox was the principal causative agent for
the bleeding.”

When asked whether Dr. Lavine violated the standard of care, Dr.
Strothers testified that “my understanding is that Dr. Bobbitt wrote the
admission orders. So Dr. Lavine wouldn't have been responsible for
the care afterwards, except that he placed him on the Lovenox. . .. I think
since there had only been one dose of Lovenox, that [Mr. Hawkins’] odds
would have improved, because he would have had what'’s thought to be
alesssant [sic] for anticoagulative dose of Lovenox. But I can’t say what
the change in those odds would have been.”
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Again, a medical negligence plaintiff must rely on expert opinion
testimony to establish proximate causation of the injury in a medical
malpractice action. Cousart, supra. Although plaintiff argues that this
testimony was sufficient to survive summary judgment on the issue of
proximate cause, we disagree. None of the experts opined that the dose
of Lovenox ordered by Dr. Lavine in the ED was a reasonably probable
cause of Mr. Hawkins’ death. Dr. Meredith specifically testified that he
had no opinion on the issue of causation. In reviewing Dr. Fischer’s tes-
timony within the context of the deposition, Dr. Fischer’s mention of
the “four doses” of Lovenox appears to be in reference to the four doses
administered to Mr. Hawkins once he was admitted, which is not inclu-
sive of the dose Dr. Lavine ordered. Dr. Fischer never specified that Dr.
Lavine probably caused Mr. Hawkins’ death because he was responsible
for starting him on Lovenox. Dr. Strothers’ testimony suggested that Dr.
Lavine did not cause Mr. Hawkins'’s death because, had Mr. Hawkins only
received one dose of the drug, Mr. Hawkins’ chances of survival would
have “improved.” Thus, none of the experts testified that Mr. Hawkins
would not have or probably would not have died had Dr. Lavine not
administered the dose of Lovenox to Mr. Hawkins in the ED. Cf. Lord,
191 N.C. App. at 300, 664 S.E.2d at 338 (finding insufficient evidence of
proximate cause where neither of the plaintiff’s expert witnesses were
able to testify that the plaintiff’s vision would probably be better today
had the defendants initiated steroid treatment sooner).

In addition, and contrary to plaintiff’s argument, plaintiff failed to
show that Dr. Lavine’s single order of Lovenox caused Mr. Hawkins’
death because it induced the subsequent treating physicians to continue
prescribing the drug. Unlike the plaintiff in Burgess v. Campbell, 182
N.C. App. 480, 642 S.E.2d 478 (2007), a case on which plaintiff relies,
plaintiff in this case is unable to direct this Court to any testimony to
show that Dr. Lavine’s diagnosis misled the subsequent treating physi-
cians or caused them to engage in a plan of treatment that caused Mr.
Hawkins’ death. In Burgess, Dr. Rosen, the physician who initially diag-
nosed the patient, misread the ultrasound films and failed to detect an
intrauterine pregnancy. Id. at 484, 642 S.E.2d at 481. As such, there was a
genuine issue of material fact as to whether the subsequent treating phy-
sicians may have relied in part on Dr. Rosen’s misdiagnosis in proceed-
ing with the patient’s treatment. In the instant case, there is no evidence
that Dr. Lavine misdiagnosed the patient or misread the MRI. The radi-
ologist clearly interpreted Mr. Hawkins’ MRI as showing no intracranial
bleed, and Dr. Lavine likely relied on the radiologist’s correct read of the
MRI when ordering a single dose of Lovenox.
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Moreover, the record evidence suggests that the subsequent
treating physicians were at liberty to continue or cancel Dr. Lavine’s
order of Lovenox after completing an independent evaluation of
Mr. Hawkins. When asked, “[a]re you telling me that Dr. Lavine only
intended this patient to have one dose?”, Dr. Stephen Colucciello
responded, “[w]ell, that’s all he had control over. In the ED you give
the dose and then additional anticoagulation is given by the admitting
team.” Dr. Colucciello further explained that the subsequent physi-
cians may have taken into account the fact that Dr. Lavine ordered
Lovenox; however, he noted that physicians “usually make their own
determination for in-hospital treatment.”

Plaintiff is unable to direct this court to any testimony that suggests
Dr. Lavine implemented a plan of care that he believed the subsequent
treating physicians were likely to follow after Mr. Hawkins was admit-
ted to the hospital. After careful review of the record, we conclude that
plaintiff failed to establish the first prong of the proximate cause analy-
sis—that Dr. Lavine’s conduct directly caused Mr. Hawkins’ death. As
such, we need not address plaintiff’s arguments regarding foreseeability.
Plaintiff has failed to show that she presented a genuine issue of mate-
rial fact on the issue of causation against Dr. Lavine such that it was
inappropriate for the trial court to grant summary judgment in favor of
these defendants.

V. Conclusion

In sum, we conclude that plaintiff’s evidence was insufficient to
establish the requisite causal connection between Dr. Lavine’s alleged
negligence and Mr. Hawkins’ death. The trial court did not err in granting
summary judgment in favor of these defendants. Accordingly, we affirm
the trial court’s entry of summary judgment.

Affirmed.
Judges DAVIS and TYSON concur.
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HIGH POINT BANK AND TRUST COMPANY, PLAINTIFF
V.
ROBERT L. FOWLER, DELORES J. FOWLER, THOMAS P. BAKER,
AND PAMELA P. BAKER, DEFENDANTS

No. COA14-787
Filed 7 April 2015

Appeal and Error—appealability—appellate rules—failure to
timely comply—dismissal of appeal
Defendant’s appeal from a trial court order dismissing their
appeal was dismissed. Defendants failed to timely comply with the
provisions of N.C. R. App. P. Rule 3 and plaintiff had taken no action
that would constitute a waiver of any of the requirements of the
North Carolina Rules of Appellate Procedure, including, without
limitation, any action that could be construed as a waiver of the
requirement of timely service of the notice of appeal.

Appeal by defendants from order entered 4 February 2014 by Judge
Edgar B. Gregory in Guilford County Superior Court. Heard in the Court
of Appeals 3 December 2014.

Roberson Haworth & Reese, PL.L.C., by Alan B. Powell, Christopher
C. Finan, and Matthew A.L. Anderson, for plaintiff-appellee.

Katherine Freeman, PLLC, by Katherine Freeman, for defendant-
appellants Robert P. Fowler and Delores J. Fowler.

BRYANT, Judge.

Because defendants’ appeal from a trial court order dismissing their
appeal is improper, we dismiss this appeal.

On 17 April 2013, in Guilford County Superior Court, plaintiff High
Point Bank and Trust Company filed suit against defendants Armadillo
Holdings, LLC; Robert L. Fowler; Delores J. Fowler; Thomas P. Baker;
and Pamela P. Baker. Plaintiff alleged that Armadillo Holdings, LLC,
executed a promissory note for the principal amount of $1,080,000.00 on
31 January 2006. Also on 31 January 2006, defendants Robert L. Fowler,
Delores J. Fowler, Thomas P. Baker, and Pamela P. Baker individually
executed a Commercial Guaranty for the debt. At the time of the com-
plaint, under the terms and conditions of the promissory note, Armadillo
Holdings, LLC, was in default, and was indebted to plaintiff for the sum
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of $651,251.00 plus interest. Plaintiff sought recovery against defendants
jointly and severally.

On 27 June 2013, Robert Fowler and Delores Fowler filed an answer
to the complaint. Armadillo Holdings, LLC, filed an answer to the com-
plaint. Thomas P. Baker filed an answer to the complaint. The record
does not reflect that Pamela Baker filed an answer to the complaint. On
10 July 2013, default was entered as to defendant Pamela Baker. Also,
on 10 July 2013, plaintiff filed a notice of voluntary dismissal as to defen-
dant Armadillo Holdings, LLC.

On 16 September 2013, plaintiff moved for summary judgment. On
27 September, Robert Fowler and Delores Fowler moved to amend their
answer to the complaint. They sought to amend their answer to assert
the defense that the commercial guaranties were void due to illegal-
ity: specifically, that plaintiff’s pre-condition of a commercial guaran-
tee prior to making a loan was an act of discrimination in violation of
15 U.S.C. 1691 et seq. and 12 C.F.R. 202.7(d).

On 22 October 2013, following a 7 October hearing before the
Honorable Susan E. Bray, Judge presiding, the trial court entered an
Order and Judgment granting plaintiff’s motion for summary judgment
and denying the Fowlers’ motion to amend their answer. In its order, the
court noted that a petition for relief had been filed on behalf of defen-
dant Thomas Baker in the Middle District of North Carolina pursuant to
Chapter 7 of the United States Bankruptcy Code. Accordingly, pursuant
to the stay provisions of 11 U.S.C. 362, the civil action against defendant
Thomas Baker was stayed. Default, pursuant to Rule 55 of the Rules
of Civil Procedure, had already been entered against defendant Pamela
Baker. The court also noted that having considered the Fowlers’ motion
to amend and plaintiff’s materials in opposition, the court in its discre-
tion would deny the motion. The court stated that “the allowance of an
amendment to the pleadings would cause undue prejudice to [] Plaintiff,
undue delay in the prosecution of this action and, even if allowed, the
additional matters raised in the proposed amendment are futile[.]”
The trial court went on to determine that there were no genuine issues
of material fact and plaintiff was entitled to judgment as a matter of law.

On 20 November 2013, Robert Fowler and Delores Fowler (herein-
after defendants) filed notice of appeal from the 22 October 2013 judg-
ment entered by Judge Bray.

On 5 December 2013, plaintiff filed a motion to dismiss defendants’
appeal. In support of its motion, plaintiff contended that defendants
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failed to file and serve their notice of appeal within 30 days after the
entry of the judgment pursuant to Rule 3 of the Rules of Appellate
Procedure. According to plaintiff, defendants were required to file and
serve their notice of appeal no later than 21 November 2013; however,
even though the certificate of service attached to the notice of appeal
was dated 20 November 2013, the envelope contained a postmark of
22 November 2013. Therefore, plaintiff asserted, defendants’ appeal
should be dismissed because “[t]he clear failure of the Defendants in
this cause to timely act in accordance with the North Carolina Rules of
Appellate Procedure constitutes a jurisdictional failure.”

A hearing on plaintiff’s motion to dismiss defendants’ appeal was
held on 6 January 2014 before the Honorable Edgar B. Gregory, Judge
presiding, in Guilford County Superior Court. Plaintiff’s motion to dis-
miss was granted. In its order of 4 February 2014, the trial court found
that defendants failed to timely comply with the provisions of Rule 3
of the North Carolina Rules of Appellate Procedure and plaintiff “ha[d]
taken no action that would constitute a waiver of any of the requirements
of North Carolina Rules of Appellate Procedure, including, without limi-
tation, any action that could be construed as a waiver of the requirement
of timely service of the Notice of Appeal.” The court concluded that
“[t]he failure to give timely notice of appeal in compliance with Rule 3
of the North Carolina Rules of Appellate Procedure is jurisdictional and
an untimely attempt to appeal mandates dismissal.” Defendants appeal
Judge Gregory’s 4 February 2014 order granting plaintiff’s motion to dis-
miss defendants’ appeal.

On appeal, defendants argue that the trial court erred in determin-
ing that defendants’ late service of a timely filed notice of appeal, with-
out more, amounts to a jurisdictional default mandating dismissal of the
appeal. However, as we note herein, defendants’ appeal is not properly
before this Court and, therefore, subject to dismissal.

Defendants cite Hale v. Afro-American Arts Int’l, 335 N.C. 231, 436
S.E.2d 588, rev’g 110 N.C. App. 621, 430 S.E.2d 457 (1993), where our
Supreme Court reversed the disposition of the Court of Appeals for the
reasons stated in the dissenting opinion. “[Wlhile the timely filing of
the Notice is necessary to grant this Court subject matter jurisdiction
over the appeal, the service of the Notice may be waived by the appel-
lee without depriving this Court of subject matter jurisdiction.” Hale,
110 N.C. App. at 625, 430 S.E.2d at 460 (Wynn, J., dissenting).
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While we acknowledge this precedent established by our Supreme
Court, we must also note that “[n]o appeal lies from an order of the trial
court dismissing an appeal for failure to perfect it within apt time, the
proper remedy to obtain review in such case being by petition for writ
of certiorari.” State v. Evans, 46 N.C. App. 327, 327, 264 S.E.2d 766, 767
(1980) (citations omitted), quoted in Mullis v. Se. Renal Assocs., No.
COA10-763, 2011 N.C. App. LEXIS 609, at *1 (N.C. App. April 5, 2011),
and Carolina Tailors, Inc. v. Wagner, No. COA07-776, 2008 N.C. App.
LEXIS 361, at *2 (N.C. App. March 4, 2008). Therefore, as the trial court
dismissed defendants’ appeal for failure to comply with the Rules of
Appellate Procedure resulting in a failure to properly perfect the appeal,
no appeal can lie to this Court, and defendants’ appeal is dismissed.

Even if we were to consider defendants’ brief as a petition for a writ
of certiorari to reach the merits of defendants’ argument that the trial
court erred in dismissing their appeal, see N.C. R. App. P. 21(a) (2014)
(“[t]he writ of certiorari may be issued in appropriate circumstances by
either appellate court to permit review of the judgments and orders of
trial tribunals when the right to prosecute an appeal has been lost by
failure to take timely action . . ..”), it is unlikely we would rule in defen-
dants’ favor.

Despite the language in the trial court’s order that dismissal of
defendants’ appeal was mandated by the failure to timely serve plaintiff,
the court also cited Hale, 335 N.C. 231, 436 S.E.2d 588. In its findings of
fact, the trial court stated that plaintiff “ha[d] taken no action that would
constitute a waiver of any of the requirements of the North Carolina
Rules of Appellate Procedure, including, without limitation any action
that could be construed as a waiver of the requirement of timely service
of the Notice of Appeal.” Therefore, it would appear the trial court had
sufficient basis to grant plaintiff’s motion to dismiss defendants’ appeal.

For the foregoing reasons, we dismiss defendants’ appeal.
DISMISSED.
Judges DILLON and DIETZ concur.
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IN THE MATTER OF N.B. & L.B.

No. COA14-1254
Filed 7 April 2015

Jurisdiction—Uniform Child Custody Jurisdiction and
Enforcement Act—facially valid order from another state

The trial court had jurisdiction to adjudicate the children
neglected and dependent even though they were the subject of a prior
custody order in New York. Nothing in the Uniform Child Custody
Jurisdiction and Enforcement Act required North Carolina’s district
courts to undertake collateral review of a facially valid order from
a sister state before exercising jurisdiction pursuant to N.C.G.S.
§ 50A-203(1). The New York Court’s order was sufficient.

Child Abuse, Dependency, and Neglect—findings of fact—suf-
ficiency of evidence

Although respondent mother challenged several of the district
court’s findings of fact as unsupported by the evidence in a child
abuse, dependency, and neglect case regarding the mother’s sub-
stance abuse problem,; the paternal grandparents’ ability to provide
care; and the Mecklenburg County Department of Social Services,
Youth and Family Services’ reasonable efforts; there was competent
evidence to support the pertinent findings.

Child Abuse, Dependency, and Neglect—guardianship
awarded to paternal grandparents—verification of adequate
resources—cessation of reunification efforts—findings
of fact

The trial court did not err in a child abuse, dependency, and
neglect case by awarding guardianship to the paternal grandpar-
ents allegedly without properly verifying that they would have ade-
quate resources to care appropriately for the juveniles as required
by N.C.G.S. § 7B-906.1(j). The findings exhibited that the trial
court considered this factor. Further, the trial court ceased reuni-
fication efforts after making the necessary findings under N.C.G.S.
§ 7B-906.1(d)(3).

Child Visitation—minimum requirements—frequency—
length of time—supervision

The trial court’s visitation order met the minimum requirements
for visitation. The trial court accounted for the minimum frequency



354 IN THE COURT OF APPEALS

IN RE N.B.
[240 N.C. App. 353 (2015)]

and length of the visitation (one hour, once per month) and pro-
vided for the visitations to be supervised by the family therapist. The
trial court left it to respondent mother to coordinate with the family
therapist regarding these visits.

Appeal by respondent-mother (“Mother”) from order entered
11 August 2014 by Judge Louis A. Trosch in Mecklenburg County District
Court. Heard in the Court of Appeals 16 March 2015.

Kathleen M. Arundell for petitioner-appellee Mecklenburg County
Department of Social Services, Youth and Family Services.

Poyner Spruill LLP, by Caroline P. Mackze, for guardian ad litem.

Appellate Defender Staples Hughes, by Assistant Appellate
Defender J. Lee Gilliam for respondent-appellant mother.

DILLON, Judge.

Mother appeals from the district court’s “Permanency Planning
Review and Guardianship Order” which (1) changed the permanent plan
for her children N.B. (“Noah”) and L.B. (“Lindsay”)! from “guardian-
ship, with a concurrent goal of reunification with a parent” to one of
guardianship; (2) awarded guardianship of the children to their paternal
grandparents (“Mr. and Ms. Smith”); and (3) granted Mother one hour
per month of supervised visitation. For the following reasons, we affirm
the trial court’s order.

I. Background

In March 2006, the Jefferson County, New York, Department of
Social Services filed a petition alleging that Mother had neglected Noah
and Lindsay. The Jefferson County Family Court (the “New York Court”)
subsequently entered an order concluding that Mother had neglected
the children by her misuse of drugs while caring for the children and by
her failure to address her long history of alcohol and substance abuse.
The New York Court placed the children in the custody of respondent-
father (“Father”) and ordered Mother to, inter alia, get treatment.

In March 2010, Father moved with the children to North Carolina.
In October 2010, the New York Court entered an order “relinquishing
jurisdiction to the State of North Carolina.”

1. We use pseudonyms throughout this opinion to protect the juveniles’ privacy.
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In February 2013, the Mecklenburg County Department of Social
Services, Youth and Family Services (“YFS”) obtained non-secure cus-
tody of the children and filed a juvenile petition alleging that they were
abused, neglected, and dependent, based in part on Mother’s abuse of
alcohol and “reports of domestic violence between the mother and men
that visit the home, in the presence of the children.”

In June 2013, the children were diagnosed with posttraumatic stress
disorder (“PTSD”) from witnessing incidents of domestic violence
involving their Mother.

In July 2013, the Mecklenburg County District Court adjudicated
Noah and Lindsay neglected and dependent and ordered them to
“remain in YFS custody with placement with [the paternal grandpar-
ents, Mr. and Ms. Smith].” The court found that Mother was drink-
ing “excessively” and abusing drugs in front of her children and was
involved in “frequent arguments” and “physical altercations” with her
live-in boyfriend. The district court ordered Mother to have a psycho-
logical evaluation that included a substance abuse assessment as well
as a domestic violence assessment.

In August 2013, the parents’ visitation was involuntarily suspended.

In September 2013, the district court entered a review order estab-
lishing a permanent plan of reunification “with a concurrent goal of
guardianship.” It noted that Mother had yet to obtain her court-ordered
evaluation and assessments. The court also found that Mother had not
grasped the seriousness of her issues but had “minimized her substance
abuse issues and her domestic violence issues with [her boyfriend.]”

In January 2014, the district court entered another review order,
finding that neither parent had made progress toward reunification.
The court found that although both children continued to exhibit PTSD
symptoms, their symptoms had diminished since their parents’ visita-
tion was suspended. The court ordered Mother to obtain a psychological
evaluation and substance abuse and domestic violence assessments.

In February 2014, the district court changed Noah and Lindsay’s per-
manent plan to “guardianship; with a concurrent goal of reunification.”
The court again noted the parents’ failure to obtain their court-ordered
evaluations and described Father as having “all but ‘checked out.”” While
“commend[ing] [M]other for the work she is doing|[,]” the court identi-
fied the following issues as barriers to reunification: “domestic violence,
substance abuse and mental health needs|[,] the children’s mental health
needs|, and] understanding the impact of the past on the children.”
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Subsequently, Mother obtained a psychological evaluation and
substance abuse assessment from Nicole L. Cantley, Ph.D.; resulting in
Axis I diagnoses of attention deficit hyperactivity disorder; adjustment
disorder with mixed anxiety and depressed mood; alcohol abuse, early
full remission; and opioid dependence, sustained partial remission.
Dr. Cantley reported that Mother “admits to a history of prescription
drug addiction (i.e. barbiturates, benzodiazepines, opiates)[,]” but that
Mother “still denies that such use caused problems[,]” and that despite
a history of child neglect resulting from her abuse of drugs and alcohol,
Mother “continues to externalize blame” and to display a “lack of insight
that [treatment] is even medically necessary[.]” Dr. Cantley stated that
Mother’s “willingness or ability to apply what she is learning may be
short-lived outside the treatment program” unless Mother acknowl-
edged a problem and accepted responsibility for her actions and spe-
cifically cautioned against Mother’s continued use of the prescription
narcotic tramadol, which was “ill-advised” given her “history of narcotic
and opiate addiction[.]”

In April 2014, a YFS social worker submitted a report informing
the district court that she had discussed Dr. Cantley’s evaluation with
Mother, and that Mother understood “that she was not to take [t]rama-
dol any longer as this was a controlled and addictive substance.”

In June 2014, the court entered an order, finding that Mother was
“making progress” but ordered her to comply with her case plan and
with Dr. Cantley’s recommendations.

In July 2014, the district court held a review hearing, speaking with
Noah and Lindsay in chambers and hearing testimony from the social
worker, Mr. and Ms. Smith, and Mother, and receiving into evidence a
“Court Summary” and “Reasonable Efforts Report” prepared by YFS.
The court also received a urinalysis showing Mother’s positive test for
tramadol on 23 April 2014.

In August 2014, the court entered an order changing Noah and
Lindsay’s permanent plan to guardianship and appointed Mr. and Ms.
Smith as their guardians, based on the evidence and the recommenda-
tions of YFS and the guardian ad litem. Mother gave timely notice of
appeal from this order.

II. Subject Matter Jurisdiction

[1] Mother first challenges the district court’s subject matter jurisdic-
tion, claiming that the children were under the Uniform Child Custody
Jurisdiction and Enforcement Act (“UCCJEA”), and that North Carolina
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courts lacked “jurisdiction to adjudicate the children neglected and
dependent when they were the subject of a custody order in New York.”

“The issue of subject matter jurisdiction may be considered by the
court at any time, and may be raised for the first time on appeal[,]” In re
T.B., 177 N.C. App. 790, 791, 629 S.E.2d 895, 896-97 (2006), and is a ques-
tion of law subject to de novo review. In re K.U.-S.G., 208 N.C. App. 128,
131, 702 S.E.2d 103, 105 (2010).

The parties agree that the New York Court entered the “initial child-
custody determination” for purposes of the UCCJEA. N.C. Gen. Stat.
§ 50A-201(a) (2013); see also N.C. Gen. Stat. § 50A-102(8) (2013) (“ ‘Initial
determination’ means the first child-custody determination concerning
a particular child.”). “Accordingly, any change to that [New York] order
qualifies as a modification under the UCCJEA.” In re N.R.M., 165 N.C.
App. 294, 299, 598 S.E.2d 147, 150 (2004); see also N.C. Gen. Stat. § 50A-
102(11) (2013).

The jurisdictional requirements for a modification under the
UCCJEA are as follows:

[A] court of this State may not modify a child-custody
determination made by a court of another state unless
a court of this State has jurisdiction to make an ini-
tial determination under G.S. 50A-201(a)(1) or G.S.
50A-201(a)(2) and:

(1) The court of the other state determines it no
longer has exclusive, continuing jurisdiction
under G.S. 50A-202 or that a court of this State
would be a more convenient forum under G.S.
50A-207; or

(2) A court of this State or a court of the other state
determines that the child, the child’s parents, and
any person acting as a parent do not presently
reside in the other state.

N.C. Gen. Stat. § 50A-203 (2013) (emphasis added). Under the UCCJEA,
North Carolina courts have jurisdiction to make an initial determina-
tion under the UCCJEA if North Carolina is the “home state of the child
on the date of the commencement of the proceeding[.]” N.C. Gen. Stat.
§ 50A-201(a)(1). A child’s “home state” is “the state in which a child lived
with a parent or a person acting as a parent for at least six consecutive
months immediately before the commencement of a child-custody pro-
ceeding.” N.C. Gen. Stat. § 50A-102(7) (2013).
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In this case, the record shows that North Carolina has been the chil-
dren’s home state since March 2010, when they moved here with Father,
as reflected in various court filings. Therefore, the first jurisdictional
requirement for a modification under the UCCJEA is satisfied. In re J.C.,
__N.C.App. __, _, 760 S.E.2d 778, 780 (2014).

The remaining jurisdictional requirement for a modification under
the UCCJEA is satisfied by the New York Court’s order “relinquish-
ing jurisdiction to the State of North Carolina.” See N.C. Gen. Stat.
50A-203(1). Indeed, the “Initial (7-Day) Order” entered in March 2013 by
the district court in Mecklenburg County contains a finding that the New
York Court “exercised jurisdiction during a custody hearing in August
2010; the NY court found no one resided in NY and relinquished jurisdic-
tion to NC[.]”

We are unpersuaded by Mother’s suggestion that the New York
Court’s order is insufficient to relinquish jurisdiction because that
court’s order lacks findings of fact to indicate the specific statutory
basis under New York law for relinquishment. See N.Y. Dom. Rel. Law
§§ 76-a, 76-f (2014). However, under the UCCJEA, “the original decree
State is the sole determinant of whether jurisdiction continues.” In re
N.R.M., 165 N.C. App. at 300, 598 S.E.2d at 151 (quoting N.C. Gen. Stat.
§ b0A-202official cmt.). Nothing in the UCCJEA requires North Carolina’s
district courts to undertake collateral review of a facially valid order
from a sister state before exercising jurisdiction pursuant to N.C.
Gen. Stat. § 50A-203(1). The New York Court’s order is sufficient. See
Williams v. Walker, 185 N.C. App. 393, 403, 648 S.E.2d 536, 543 (2007).
Accordingly, this argument is overruled.

III. Evidentiary Support for Findings

[2] Mother challenges several of the district court’s findings of fact as
unsupported by the evidence.

“Appellate review of a permanency planning order is limited to
whether there is competent evidence in the record to support the find-
ings and the findings support the conclusions of law. If the trial court’s
findings of fact are supported by any competent evidence, they are con-
clusive on appeal.” In re J.C.S., 164 N.C. App. 96, 106, 595 S.E.2d 155,
161 (2004).

As in all dispositional proceedings, “[t]he court may consider any
evidence, including hearsay evidence . . . or evidence from any person
that is not a party, that the court finds to be relevant, reliable, and nec-
essary to determine the needs of the juvenile and the most appropriate
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disposition.” N.C. Gen. Stat. § 7B-906.1(c) (2013). It is the province of the
fact-finder to “weigh and consider all competent evidence, and pass upon
the credibility of the witnesses, the weight to be given their testimony
and the reasonable inferences to be drawn therefrom.” In re Whisnant,
71 N.C. App. 439, 441, 322 S.E.2d 434, 435 (1984) (citation omitted).

A. Mother’s Drug Abuse

Mother first objects to any suggestion in findings 11, 12, 13 and
28 that it was probable or likely that she would again abuse prescrip-
tion pain medications. However, in her report, which the court incor-
porated by reference into its order, Dr. Cantley opined that “[a]lthough
relapse is common and symptomatic of drug and alcohol dependency,
she is at greater risk given that she quit for secondary gains (to comply
with [YFS] recommendations and for reunification.” (Emphasis added.)
Further she opined that there were “barriers to [Mother’s] progress in
drug and alcohol treatment” which included “[Mother’s] lack of insight
that it is even medically necessary, and her admittance that she is simply
following the orders of YF'S” and that “[Mother’s] willingness or ability
to apply what she is learning may be short-lived outside of the treatment
program.” Dr. Cantley’s report pointed to Mother’s proclivity “to exter-
nalize blame” as a barrier to progress.

Mother continued to exhibit these traits at the July 2014 review hear-
ing. She testified that Noah and Lindsay “didn’t come into [YFS] custody
because of something I did[,]” faulted YFS and the social worker for
refusing to work with her, and accused Ms. Smith of “trying to sabotage”
her relationship with the children. Mother claimed she had successfully
completed substance abuse treatment and had done “[e]verything that
[she] could do” to satisfy YFS. Disputing the YFS social worker’s tes-
timony, Mother insisted she had “passed every drug screen.” As previ-
ously noted, however, a urinalysis confirmed Mother’s continued use of
tramadol, contrary to Dr. Cantley’s recommendation and her own repre-
sentations to YFS. We must conclude that there was competent evidence
to support the trial court’s finding of a likelihood of future substance
abuse by Mother.

Mother next takes issue with the reference in the order to her “admit-
ted failure to[]reveal her addiction history to the prescribing doctors/
professionals” in finding 12. However, her own testimony supports this
finding. Specifically, she acknowledged taking hydrocodone for “more
than a year” during these proceedings by obtaining prescriptions from
her “family doctor” and then “a different doctor.” When asked whether
she had made these prescribing doctors “aware of [her] substance
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abuse history[,]” Mother testified, “No. I didn’t abuse my medication.”
Dr. Cantley reported that Mother was prescribed both hydrocodone and
tramadol for pain, raising the possibility of another prescribing physi-
cian. This argument is overruled.

B. Grandparents’ Ability To Provide Care

Mother challenges the trial court’s finding that Noah and Lindsay
“have blossomed under [Mr. and Ms. Smith’s] care.” However, there is
competent evidence to support this finding. Specifically, Ms. Smith testi-
fied that the children were “doing pretty good” and are “progressing well
under the circumstances.” She described Lindsay as “a normal teenager
who seems happy and well adjusted” and who is “utilizing her skills for
stress management” learned in therapy. She testified that Noah “is play-
ing in a basketball league” and also “opening up to his therapist.” Ms.
Smith informed the court that she and her husband had obtained “two
lottery positions in a charter school” for the children. This exception
is overruled.

Mother further objects to the finding that the Noah and Lindsay “feel
safe and comfortable in the grandparents’ home.” She hinges this claim
on the fact that the YF'S court summary describes Noah as saying he felt
“safe and comfortable” in his grandparents’ home but describes Lindsay
as merely saying “that she felt ‘fine’ and ‘safe[.]’” We point out that the
district court also spoke in chambers with Noah and Lindsay about
“how things were going at their grandparents’ house[,]” at which time
they voiced their “agreement with the guardianship recommendation|.]”
Regardless of whether Lindsay actually used the term “comfortable”
with the social worker or the court, we find Mother’s argument to be
unconvincing. Any imprecision by the court in paraphrasing Lindsay’s
feelings is harmless.

C. YFS’ Reasonable Efforts

Mother also challenges the court’s finding that “YF'S has made rea-
sonable efforts to . . . eliminate the children’s need for . . . [an] out of
home placement.” See N.C. Gen. Stat. § 7B-906.1(e)(5) (2013). However,
this finding is supported by the evidence. Specifically, the YFS social
worker testified regarding her interactions with Mother and received
into evidence a “Reasonable Efforts Report.” The report details the
social worker’s contact with Mother since the previous review hearing in
April 2014 showing that the social worker was extensively involved
in the scheduling and supervision of visits between Mother and the
children in April and May 2014, that she contacted Mother to inform
her of medical issues with the children, and that she coordinated
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Mother’s therapeutic visitation with the children’s therapist. The court
incorporated the “Reasonable Efforts Report” by reference into its
order. Accordingly, Mother’s argument is overruled.

IV. Sufficiency of Findings Under N.C. Gen. Stat. § 7B-906.1

[8] Mother claims that the district court’s order lacks certain findings
of fact required by the permanency planning statute, N.C. Gen. Stat.
§ 7B-906.1 (2013).

A. Guardians’ Financial Resources

Mother first contends the court awarded guardianship to Mr. and Ms.
Smith without properly verifying that they “will have adequate resources
to care appropriately for the juvenile[s]” as required by N.C. Gen. Stat.
§ 7B-906.1(j) (2013). See also N.C. Gen. Stat. § 7B-600(c) (2013). The
order includes the following pertinent findings:

42. This Court questioned [Mr. and Ms. Smith] pursuant to
NCGS §7B-600.

43 [Mr. and Ms. Smith] understand the legal and financial
obligations of guardians.

44. [Mr. and Ms. Smith] are fit and proper people to have
the care, custody, and control of [Noah] and [Lindsay]
through a guardianship arrangement.

45. [Mr. and Ms. Smith] are ready, willing, and able to . . .
fulfill the duties and responsibilities of legal guardians.

Mother argues that these findings and the evidence they are based on
are not sufficient to meet the requirements of N.C. Gen. Stat. 7B-906.1(j).
We disagree.

This Court has previously held “that the Juvenile Code does not
‘require that the court make any specific findings in order to make the
verification” prescribed by N.C. Gen. Stat. § 7B-906.1(j). In re J.E., 182
N.C. App. 612, 617, 643 S.E.2d 70, 73 (2007).2 It is sufficient that the court
receives and considers evidence that the guardians understand the legal
significance of the guardianship. Id. Here, the court made explicit find-
ings of Mr. and Ms. Smith’s understanding of and ability to fulfill their

2. In re J.E. was decided under a previous version of the statute, N.C. Gen. Stat.
§ 7B-907(f), but the applicable language in that version is almost identical to the applicable
language in N.C. Gen. Stat. § 7B-906.1(j). See 2013 N.C. Sess. Laws 129, sects. 25, 26; 2003
N.C. Sess. Laws 140, sect. 9(d).
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financial responsibilities as guardians. Both Mr. and Ms. Smith affirmed
to the court their willingness to “be responsible for the children’s physi-
cal, emotional and educational and mental well-being up until the time
they turn 18.” The YFS court summary also states that Mr. and Ms.
Smith “are willing and able to provide a long term home for the chil-
dren through guardianship.” Having “spoken in depth” with Mr. and Ms.
Smith “about meeting the requirements and responsibilities” of guard-
ianship, the social worker affirmed her belief that they had “the means
to support the children[.]” Such evidence more than suffices to support
averification under N.C. Gen. Stat. § 7B-906.1(j). See In re J.E., 182 N.C.
App. at 616-17, 643 S.E.2d at 73. Mother’s argument is overruled.

B. Ceasing Reunification Efforts

Mother also claims that the district court improperly ceased reuni-
fication efforts without making the necessary findings under N.C. Gen.
Stat. § 7B-906.1(d)(3) (2013), requiring the court to consider “[w]hether
efforts to reunite the juvenile[s] with either parent would be futile or
inconsistent with the juvenile[s’] safety and need for a safe, permanent
home within a reasonable period of time.” Id.

We agree with Mother that the order effectively ceases reunification
efforts by (1) eliminating reunification as a goal of Noah and Lindsay’s
permanent plan, (2) establishing a permanent plan of guardianship with
Mr. and Ms. Smith, and (3) transferring custody of the children from YF'S
to their legal guardians.? Cf. In re A.E.C., 2015 N.C. App. LEXIS 14, *11
(N.C. Ct. App. Jan. 20, 2015) (noting “the order need not explicitly cease
reunification efforts™); In re APW., _ N.C. App. __, __, 741 S.E.2d 388,
391 (2013) (finding an implicit ceasing of reunification efforts where the
court changed the permanent plan to adoption and ordered DSS to seek
termination of parental rights). However, we also believe and, therefore,
hold that the findings exhibit that the trial court considered the factor.

In addressing the equivalent statutory requirement for ceasing reuni-
fication efforts under N.C. Gen. Stat. § 7B-507(b)(1), our Supreme Court
has explained that “[t]he trial court’s written findings must address the
statute’s concerns, but need not quote its exact language.” In re A.E.C.,
2015 N.C. App. LEXIS 14 at *11 (quoting In re L.M.T., 367 N.C. 165,
167-68, 752 S.E.2d 453, 455 (2013)). In other words, the findings must
“‘make clear that the trial court considered the evidence in light of

3. Because the order removed Noah and Lindsay from “the custody or placement
responsibility” of YFS, the provisions of N.C. Gen. Stat. § 7B-507(b) (2013) do not apply.
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whether reunification would be futile or would be inconsistent with the
juvenile’s health, safety, and need for a safe, permanent home within a
reasonable period of time.”” Id.

Here, the trial court’s findings refer to Mother’s persistent “failure
to comply with recommendations concerning her use of prescription
pain pills[;]” her dishonesty about her continued contact with her live-in
boyfriend and failure to appreciate the risk domestic violence “poses to
herself and her children[;]” and her refusal to accept responsibility for
her actions or acknowledge a problem with substance abuse, despite
“a history of court involvement [that] includes at least 6 child custody
cases which date back to the 1990s and span multiple counties and
states.” The order also includes several findings directly pertaining to
the prospects for reunification:

27. [Mother] is either unwilling or unable to apply the
information, skills, and strategies she has learned through
various services to her daily life and interactions with
her children. . . .

49. [Mother] is not a fit and proper person to have the care,
custody, and control of the children.

51. The children cannot be reunified with [Mother] within
six months or in the foreseeable future.

52. It is contrary to the children’s best interest and con-
trary to their need for a safe and permanent home to be
reunified with either parent.

At minimum, these findings “embrace[] the substance” of the statutory
provisions in N.C. Gen. Stat. § 7B-906.1(d)(3). In re L.M.T., 367 N.C. at
169, 752 S.E.2d at 456. Accordingly, Mother’s argument is overruled.

V. Visitation Order

[4] In her final argument, Mother challenges the visitation schedule
ordered by the district court as “too vague and ill-defined.” The court
scheduled a review hearing and awarded Mother visitation pending the
hearing as follows:

e [Mother’s] visitation shall be supervised by the family
therapist, Dr. Tracy Masiello, in a therapeutic setting.



364 IN THE COURT OF APPEALS

IN RE N.B.
[240 N.C. App. 353 (2015)]

e [Mother] is entitled to at least one visitation session
per month for a minimum of one hour.

e Sessions may be longer and/or more frequent if the
therapist recommends.

e [Mother] is responsible for contacting the family ther-
apist at least once per month to participate in schedul-
ing visitation appointments.

e [Mother] shall respond to messages from the therapist
within 48 hours (2 days).

The order also declares the court’s intention to “enter a detailed
visitation plan for each parent” following the 10 September 2014
review hearing.

Mother argues that the visitation order fails to designate the time
and place of the visits and thus does not provide the “minimum outline
of visitation” required by In re E.C., 174 N.C. App. 517, 523, 621 S.E.2d
647, 652 (2005) and its progeny. Our decision in In re E.C. relied on
a version of N.C. Gen. Stat. § 7B-905(c) that required an “appropriate
visitation plan . . . expressly approved by the court.” In In re E.C., we
determined that this statutory language meant “[a]n appropriate visita-
tion plan must provide for a minimum outline of visitation, such as the
time, place, and conditions under which visitation may be exercised.”
174 N.C. App. at 523, 621 S.E.2d at 652.

However, since our decision in In re E.C.; G.S. 7B-905(c) was
amended (in 2013) to remove the language requiring that the plan be
“expressly approved by the court[,]” and a new statute governing visita-
tion in dispositional orders was enacted, G.S. 7B-905.1(b),(c), which only
requires the order to account for “the minimum frequency and length of
visits and whether the visits shall be supervised.” See 2013 N.C. Sess.
Laws 129, Sects. 23, 24 (June 19, 2013). These changes became effective
1 October 2013 before the trial court’s August 2014 order and are appli-
cable to the present case. By enacting G.S. 7B-905.1 and by not includ-
ing the language that was in former G.S. 7B-905(c), we believe that the
General Assembly intended to eliminate any requirement that the trial
court include in its order the particular time or place for such visitations
but only require the trial court to provide a framework for such visita-
tions. Therefore, In re E.C. has been abrogated by the statutory amend-
ment to the extent that it holds that a trial court must provide for the
time, place, and conditions of visitation in an order allowing visitation.
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Here, the trial court accounted for the minimum frequency and

length of the visitation (one hour, once per month) and provided for the
visitations to be supervised by the family therapist (Dr. Masiello). The
trial court left it to Mother to coordinate with Dr. Masiello regarding
these visits. We hold that the trial court’s order meets these minimum
requirements for visitation, and this argument is overruled.

VI. Conclusion

For the foregoing reasons, we affirmed the trial court’s “Permanency

Planning Review and Guardianship Order[.]”

AFFIRMED.
Judges STROUD and HUNTER, JR. concur.

TONY HAROLD POPE, ADMINISTRATOR OF THE ESTATE OF
SUSAN LANIER FRIES, PLAINTIFF
V.
BRIDGE BROOM, INC., DEFENDANT

No. COA14-221
Filed 7 April 2015

Evidence—accident reconstruction—expert opinion—
reliability

The trial court did not err in a negligence case by admitting an
expert’s accident reconstruction testimony under N.C.G.S. 8C-1,
Rule 702 that in his expert opinion, decedent’s husband was “the
cause of this accident.” Plaintiff failed to show that the expert’s tes-
timony was unreliable. Also, plaintiff did not further challenge the
admissibility of the expert’s testimony.

Negligence—jury instructions—intervening negligence—
superseding negligence

The trial court did not err in a negligence case by instructing
the jury on intervening or superseding negligence. Because the
issue was properly submitted to the jury, plaintiff’s contention
that the lack of evidence of intervening or superseding negligence
entitled plaintiff to a directed verdict, to JNOV, or a new trial was
also rejected.
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3. Negligence—jury instructions—negligence per se—Manual
for Uniform Traffic Control Devices

The trial court did not err by denying plaintiff’s request for a
Jjury instruction on negligence per se or by denying his motions for
a directed verdict, JNOV, and a new trial based on negligence per se.
Even assuming, without deciding, that defendant had a duty to com-
ply with the Manual for Uniform Traffic Control Devices (MUTCD),
the portions of the MUTCD that plaintiff suggested were violated
did not create specific duties sufficient to be the basis for a claim
of negligence per se. Further, because non-mandatory provisions of
the MUTCD are optional, they do not provide a duty to be obeyed.
While noncompliance with non-mandatory provisions may be rel-
evant to a claim of negligence, such noncompliance does not consti-
tute negligence per se.

Appeal by plaintiff from judgment entered 19 August 2013 by Judge
Eric L. Levinson in Mecklenburg County Superior Court. Heard in the
Court of Appeals 21 May 2014.

DeVore Acton & Stafford, PA, by Derek P. Adler and Fred W. DeVore,
111, for plaintiff-appellant.

McAngus, Goudelock & Courie, PL.L.C., by Colin E. Scott, for
defendant-appellee.

GEER, Judge.

Plaintiff Tony Harold Pope, as administrator of decedent Susan
Lanier Fries’ estate, appeals from a judgment entered on a jury verdict
in defendant’s favor, finding defendant was not liable in negligence. Mrs.
Fries, who was riding on a motorcycle with her husband, was thrown
from the motorcycle and died after her husband tried to avoid one of
defendant’s trucks that was at the rear of a street-sweeping operation. On
appeal, plaintiff primarily argues that the trial court erred in denying his
motion for a directed verdict against defendant on the grounds that the
evidence was undisputed that defendant’s negligence was at least a prox-
imate cause of Mrs. Fries’ death. However, defendant presented evidence
materially indistinguishable from the undisputed facts of Pintacuda
v. Zuckeberg, 159 N.C. App. 617, 624-26, 583 S.E.2d 348, 353-54 (2003)
(Timmons-Goodson, J., dissenting), rev’d for reasons stated in dissent,
368 N.C. 211, 598 S.E.2d 776 (2004), in which our Supreme Court upheld
entry of a directed verdict in the defendant’s favor because the evidence
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established intervening negligence by the plaintiff motorcycle driver.
Since the undisputed evidence in Pintacuda was sufficient to establish
intervening negligence as a matter of law, defendant’s evidence in this
case, if believed by the jury, was sufficient to allow the jury to find that
the negligence of Mrs. Fries’ husband constituted intervening negligence
warranting a verdict in defendant’s favor. Consequently, the trial court, in
this case, properly denied plaintiff’s motion for a directed verdict.

Facts

This case arose out of an accident on Independence Boulevard
in Charlotte, North Carolina. In the area around where the accident
occurred, there are three northbound lanes and three southbound lanes
that are divided by a median. Traveling southbound, the highway curves
to the southwest, and there are trees abutting the right shoulder of the
highway. The speed limit is 55 m.p.h., and lanes are about 12 feet wide.

On the evening of 10 September 2011, defendant was performing
a street sweeping operation that involved four of defendant’s vehicles
traveling southbound on the left hand side of Independence Boulevard.
Michael Marshall, then employed by defendant, was at the tail of the
operation, driving a pickup truck designed to absorb substantial rear end
impact. Mounted on the bed of Mr. Marshall’s truck was a tall advanced
warning sign bearing a large flashing arrow or message indicating to
drivers approaching from behind the street sweeping operation that
they would have to move over one lane to the right. About 150 feet in
front of Mr. Marshall, there was another attenuator truck with a similar
mounted sign (“the front attenuator truck”), and in front of that second
truck was a sweeping and vacuuming vehicle. There was also a vehicle
in front of the sweeping vehicle that was picking up larger debris.

The weather was clear that evening, and sometime after 9:30 p.m.
the sweeping operation had crested a hill on Independence Boulevard
just south of a bridge over Pecan Avenue, and was moving between five
and 20 m.p.h. Mr. Marshall’s truck was either partially or completely in
the left lane of travel, even though the left shoulder was wide enough
for Mr. Marshall to be traveling completely on the shoulder. The other
Bridge Broom vehicles were traveling either on the left shoulder or in
the left lane.

Yawo Sedjro was also traveling in his car, a green van, southbound
in the left lane. As he came up the hill just after the Pecan Avenue bridge,
Mr. Sedjro came quickly upon Mr. Marshall’s vehicle obstructing the
left lane of travel and slammed on his brakes. Mr. Sedjro first slowed
to about 20 to 25 m.p.h. and then came to a complete stop, becoming
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trapped behind Mr. Marshall’s truck. He signaled and waited for an
opportunity to safely move over to the center lane. Samuel Flores was
traveling southbound in his vehicle when he came upon Mr. Sedjro and
defendant’s sweeping operation. Mr. Flores also slammed on his brakes
to let Mr. Sedjro move over and in case Mr. Flores needed to move over
into the right lane.

Darrell Fries was also driving southbound on Independence
Boulevard on his motorcycle with Mrs. Fries riding on the back. Mr. and
Mrs. Fries were traveling in the left lane when Mr. Fries saw brake lights
up ahead and the flashing sign from one of the attenuator trucks. Mr.
Fries “wasn’t sure what was happening in the left lane,” but he believed
he “had to move over” and “started making adjustments.” After moving
over to the center lane, he began to brake, but his motorcycle started
sliding. The motorcycle skidded for 195 feet before it fell over. Mrs.
Fries was thrown about 30 feet from where the motorcycle fell over, she
slammed into the back of Mr. Flores’ car, and she died. Mr. Fries suffered
serious injury. There were no other injuries or accidents.

At trial, plaintiff offered testimony from, among others, Daren
Marceau, who testified as an expert in “traffic engineering and crash
investigation, motorcycle operations and human factors with respect
to driving in motorway environments.” Mr. Marceau testified that
“the mobile sweeping operation being conducted by Bridge Broom’s
employees at the time of the crash was in violation of state and federal
standards” as promulgated in the Manual for Uniform Traffic Control
Devices (“MUTCD”), primarily because “Mr. Marshall failed to properly
position his truck on the shoulder[,] . . . [the driver of the front attenua-
tor truck] failed to properly space the two [attenuator] trucks along the
roadway[, and] . . . Bridge Broom failed to place advanced warning signs
or changeable message signs before the work zone.” He concluded that
“the failure of Bridge Broom to do the[se] things . . . was at least a cause
of the crash that killed Susan Fries.” Plaintiff introduced into evidence
relevant portions of the MUTCD. However, plaintiff did not offer the
testimony of an accident reconstruction expert.

Plaintiff filed a motion in limine to exclude the testimony of defen-
dant’s expert in accident reconstruction, Timothy Cheek. The trial
court denied the motion and allowed Mr. Cheek to testify regarding his
analysis of the accident. Mr. Cheek did not disagree with Mr. Marceau’s
opinions regarding the location of defendant’s vehicles at the time of
the accident. However, Mr. Cheek testified that in his opinion, based in
large part upon his measurements and calculations at the location of the
accident, that the reason for Mrs. Fries’ death was Mr. Fries’ inadequate
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braking of the motorcycle. Plaintiff cross-examined Mr. Cheek about the
accuracy of these measurements and calculations.

At the close of all the evidence, plaintiff made a motion for a
directed verdict in his favor. The trial court denied the directed verdict
motion and also denied a request by plaintiff for a jury instruction on
negligence per se. However, the trial court granted defendant’s request
for an instruction on intervening negligence.

The trial court submitted two issues to the jury: (1) “Was the negli-
gence of Bridge Broom a proximate cause of the death of Susan Fries?”
and (2) if so, “What amount of damages is the Estate of Susan Fries
entitled to recovery [sic] for her wrongful death?” The jury answered
the first question in the negative. After the verdict was read, plaintiff
made a motion for judgment notwithstanding the verdict (“JNOV”)
on the grounds that the “overwhelming weight of the evidence” sup-
ported the conclusions (1) that defendant should be liable based on
negligence per se and (2) that Mr. Fries’ actions were reasonably fore-
seeable. After the trial court denied the JNOV motion, plaintiff moved
the trial court for “essentially a mistrial” on the same bases as the JNOV.
The trial court also denied that motion. Plaintiff timely appealed to
this Court.

I

[1] Plaintiff first challenges the trial court’s admission of Mr. Cheek’s
accident reconstruction testimony, arguing that his opinions were inad-
missible under Rule 702 of the Rules of Evidence. Mr. Cheek testified
that, in his expert opinion, Mr. Fries was “the cause of this accident.”
According to Mr. Cheek, the accident occurred, and Mrs. Fries was
killed, because Mr. Fries only used his rear brake - if he had used both
his front and rear brakes, Mr. Fries would have been able to safely stop.

We review a trial court’s ruling regarding the admission of expert
testimony for abuse of discretion. State v. McGrady, ___ N.C. App. __,
__, 763 S.E.2d 361, 365, disc. review allowed, 367 N.C. 505, 7568 S.E.2d
864 (2014). A trial court abuses its discretion if its decision is “ ‘mani-
festly unsupported by reason or is so arbitrary that it could not have
been the result of a reasoned decision.” ” Id. at ___, 753 S.E.2d at 365
(quoting State v. Hennis, 323 N.C. 279, 285, 372 S.E.2d 523, 527 (1988)).

The legislature’s 2011 amendment to Rule 702(a) of the Rules of
Evidence provides:

If scientific, technical or other specialized knowledge will
assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert
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by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion, or otherwise,
if all of the following apply:

(1) The testimony is based upon sufficient facts or
data.

(2) The testimony is the product of reliable principles
and methods.

(3) The witness has applied the principles and meth-
ods reliably to the facts of the case.

Our Rule 702 was amended to mirror the Federal Rule 702, which itself
“ ‘was amended . . . to conform to the standard outlined in Daubert
[v. Merrell Dow Pharms., Inc., 509 U.S. 579, 125 L. Ed. 2d 469, 113 S. Ct.
2786 (1993)].” ” McGrady, ___N.C. App. at ___, 7563 S.E.2d at 367 (quoting
Committee Counsel Bill Patterson, 2011-2012 General Assembly, House
Bill 542: Tort Reform for Citizens and Business 2-3 n.3 (8 June 2011)).

In light of our legislature’s amendment, this Court recognized that
“it is clear that amended Rule 702 should be applied pursuant to the
federal standard as articulated in Daubert.” Id. at ___, 753 S.E.2d at 367.
Daubert explained that the touchstone for admissibility is reliability, and
“ “ “scientific knowledge” establishes a standard of evidentiary reliabil-
ity ” Id. at ___, 7563 S.E.2d at 367 (quoting Daubert, 509 U.S. at 590, 125
L. Ed. 2d at 481, 113 S. Ct. at 2795). For cases commenced after the effec-
tive date of the Rule 702 amendment, this generally means a departure
from the analysis set forth under Howerton v. Arai Helmet, Ltd., 358
N.C. 440, 469, 597 S.E.2d 674, 693 (2004), which was based on the exist-
ing law that, under the prior version of Rule 702, “North Carolina [was]
not . . . a Daubert jurisdiction.”!

Consistent with the application of Federal Rule 702 in federal courts,
under North Carolina’s amended Rule 702, trial courts must conduct a
three-part inquiry concerning the admissibility of expert testimony:

Parsing the language of the Rule, it is evident that a
proposed expert’s opinion is admissible, at the discretion
of the trial court, if the opinion satisfies three require-
ments. First, the witness must be qualified by “knowl-
edge, skill, experience, training, or education.” Fed.
R. Evid. 702. Second, the testimony must be relevant,

1. The amended Rule 702 applies here because the complaint was filed about a
month after the effective date of the amendment. See 2011 Sess. Laws ch. 283, ss. 1.3, 4.2.
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meaning that it “will assist the trier of fact to understand
the evidence or to determine a fact in issue.” Id. Third, the
testimony must be reliable. Id.

In re Scrap Metal Antitrust Litig., 527 F.3d 517, 528-29 (6th Cir.
2008). “While there is inevitably some overlap among the basic require-
ments . . . they remain distinct concepts and the courts must take care
not to conflate them.” United States v. Frazier, 387 F.3d 1244, 1260 (11th
Cir. 2004).

In this appeal, plaintiff does not make any challenge to Mr. Cheek’s
testimony under the first or second prongs of the Rule 702 inquiry, but
instead focuses exclusively on whether Mr. Cheek’s opinions were reli-
able. With respect to that part of the Rule 702 inquiry,

Rule 702 guides the trial court by providing general stan-
dards to assess reliability: whether the testimony is based
upon “sufficient facts or data,” whether the testimony
is the “product of reliable principles and methods,” and
whether the expert “has applied the principles and meth-
ods reliably to the facts of the case.” [Fed. R. Evid. 702.] In
addition, Daubert provide[s] a non-exclusive checklist for
trial courts to consult in evaluating the reliability of expert
testimony. . . . The test of reliability is “flexible,” and the
Daubert factors do not constitute a “definitive checklist or
test,” but may be tailored to the facts of a particular case.
Kumho [Tire Co. v. Carmichael], 526 U.S. [137,] 150, [143
L. Ed. 2d 238, 251], 119 S. Ct. 1167[, 1175 (1999)].

In re Scrap Metal Antitrust Litig., 527 F.3d at 5629.

Daubert’s five non-exclusive factors for trial courts to use in assess-
ing the reliability of scientific testimony include the following:

1) whether the expert’s scientific technique or theory can
be, or has been, tested; 2) whether the technique or theory
has been subject to peer review and publication; 3) the
known or potential rate of error of the technique or theory
when applied; 4) the existence and maintenance of stan-
dards and controls; and 5) whether the technique or theory
has been generally accepted in the scientific community.

United States v. Beverly, 369 F.3d 516, 528 (6th Cir. 2004). Additionally, in
applying Daubert, federal courts have recognized other factors relevant
to determining the reliability of expert testimony, including whether the
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expert proposes to testify about matters growing naturally and directly
out of research the expert has conducted independent of the litigation,
or, conversely, whether the expert has developed opinions expressly for
purposes of testifying; whether the expert has unjustifiably extrapolated
from an accepted premise to an unfounded conclusion; whether the expert
has adequately accounted for obvious alternative explanations; whether
the expert is as careful in his testimony as he would be outside the con-
text of his paid litigation consulting; and whether the field of expertise
claimed by the expert is known to reach reliable results for the type of
opinion the expert would give. See Fed. R. Evid. 702, Advisory Committee
Notes on the 2000 Amendments (citing cases in support of factors).

Although this case is only the second time our appellate courts
have discussed the application of the Daubert standard adopted by our
amended Rule 702, federal and other state courts, of course, have been
applying the Daubert analysis for more than two decades. Nevertheless,
although plaintiff challenges Mr. Cheek’s testimony on the basis that it
failed to meet the requirements of each of Rule 702’s subsections, the
only authority plaintiff cites in support of his contentions is Rule 702
and the standard of review. “As defendant fails to cite any legal author-
ity in support of [this] argument, that argument may be deemed aban-
doned.” State v. Locklear, 180 N.C. App. 115, 119, 636 S.E.2d 284, 287
(2006); N.C.R. App. P. 28(a). Nonetheless, even considering plaintiff’s
bare assertions, we hold he has failed to show that the trial court abused
its discretion.

At trial, Mr. Cheek testified that the facts and data he used to form
his opinion came from (1) the police file, which included statements,
reports, and photographs from the scene; (2) physical evidence from
and observations of the scene; and (3) the depositions of the witnesses
at the scene, including those of Mr. Marshall, Mr. Sedjro, Mr. Chavez, and
Mr. Fries. These sources provided Mr. Cheek with the following facts
about the case: (1) at the time of the accident, Mr. Marshall’s truck was
not completely on the left shoulder; (2) the height of the sign on Mr.
Marshall’s truck was 13 feet; (3) the speed of Mr. Marshall’s truck was
less than 10 m.p.h.; (4) Mr. Fries’ motorcycle was a 2003 Harley Davidson;
(5) Mr. Fries “was in the left-hand lane when he came around the curve
and saw the arrow board” on Mr. Marshall’s truck and moved over to the
center lane; and (6) other cars were able to stop without wrecking or
leaving skid marks. His review of the information available prior to trial
also provided him with an understanding of the geography of the area of
the accident; the start and end points of the skid marks from Mr. Fries’
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motorcycle; the point where the motorcycle was laid down and came to
a rest; and the positions of Mr. Sedjro’s and Mr. Chavez’ vehicles.

Mr. Cheek’s opinion was primarily based on a comparison of Mr.
Fries’ sight distance and the distance in which Mr. Fries could have safely
braked. Mr. Cheek took two measurements to determine Mr. Fries’ sight
distance, which Mr. Cheek testified was “more than 660 feet[.]” With one
measurement, relying on Mr. Fries’ deposition testimony that he saw
Mr. Marshall’s truck while in the left lane, Mr. Cheek placed his car on
the left shoulder of Independence Boulevard at the stipulated location
of the accident and walked back on that shoulder to the farthest point
where he could still see his car, and he measured a driving distance
of 800 feet within which Mr. Fries could “see and react” to any danger
posed by Mr. Marshall’s truck. As part of the measurement, Mr. Cheek
stooped down to mimic Mr. Fries’ height while driving the motorcycle.
Mr. Cheek explained, given that the sign on the rear of Mr. Marshall’s
truck was 13 feet, much taller than Mr. Cheek’s car which only came
up to his chest, this 800 foot estimate was conservative. For the other
sight distance measurement, which relied on physical evidence suggest-
ing that Mr. Fries was closer to the right lane when he reacted to Mr.
Marshall’s vehicle, Mr. Cheek used Google’s Street View software and
determined that if Mr. Fries were traveling in the far right lane, he could
have seen Mr. Marshall’s truck from at least 580 feet away. Mr. Cheek
explained that this estimate was “very conservative.”

Mr. Cheek also determined that Mr. Fries’ skid marks were caused
by Mr. Fries locking his rear brake and failing to apply his front brake.
Assuming Mr. Fries was traveling 55 m.p.h., and taking into account Mr.
Fries’ motorcycle’s braking capacity, Mr. Cheek calculated that the dis-
tance in which Mr. Fries could have stopped had he used both brakes
was 133 feet. Mr. Cheek also testified that the fact that no other automo-
biles were involved in a wreck supported the conclusion that Mr. Fries
could have safely reacted to any danger posed by Mr. Marshall’s vehicle
and come to a complete stop if he had applied his front brake.

Plaintiff cross-examined Mr. Cheek about the possible hazards
posed by Mr. Marshall’s truck, his sight distance calculations, his cal-
culation of Mr. Fries’ motorcycle’s braking capabilities, and proper
motorcycle braking technique. In response to a question whether “[a]s a
general principle [it is] true that . . . automobiles stop more quickly than
motorcycles,” Mr. Cheek explained that Mr. Fries’ motorcycle can safely
brake quicker than the average automobile.
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Plaintiff first contends, under Rule 702(a), that the testimony that
plaintiff had “800 feet of driving space to see and react” was not based
on sufficient facts or data, because the points that Mr. Cheek used to
measure that distance - from one point on the left shoulder to another
point on the left shoulder -- were different from the locations of Mr.
Fries’ motorcycle and Mr. Marshall’s truck prior to the accident. Plaintiff
argues that Mr. Fries was actually in the middle lane, while Mr. Marshall
was straddling the shoulder and left lane. Plaintiff also contends the
measurement was deficient in facts or data because it failed to account
for when Mr. Fries “could decipher that the attenuator truck was actu-
ally within the left lane” and recognize that it posed a hazard.

Subsection (a)(1) of Rule 702 “calls for a quantitative rather than
qualitative analysis.” See Fed. R. Evid. 702, Advisory Committee Notes
on the 2000 Amendments. That is, the “requirement that expert opin-
ions be supported by ‘sufficient facts or data’ means ‘that the expert
considered sufficient data to employ the methodology.” ” Manpower,
Inc. v. Ins. Co. of Pa., 732 F.3d 796, 808 (7th Cir. 2013) (quoting Stollings
v. Ryobi Techs., Inc., 725 F.3d 753, 766 (7th Cir. 2013)). See also United
States v. Crabbe, 556 F. Supp. 2d 1217, 1223 (D. Col. 2008) (“[T]he inquiry
examines only whether the witness obtained the amount of data that the
methodology itself demands.”).

“@ ¢

Consequently, “ ‘[a]s a general rule, questions relating to the bases
and sources of an expert’s opinion affect only the weight to be assigned
that opinion rather than its admissibility.’ ” Southwire Co. v. J.P. Morgan
Chase & Co., 528 F. Supp. 2d 908, 934 (W.D. Wis. 2007) (quoting Loeffel
Steel Prods., Inc. v. Delta Brands, Inc., 372 F. Supp. 2d 1104, 1119 (N.D.
I1l. 2005)). “In other words, th[is] Court does not examine whether the
facts obtained by the witness are themselves reliable -- whether the facts
used are qualitatively reliable is a question of the weight to be given the
opinion by the factfinder, not the admissibility of the opinion.” Crabbe,
556 F. Supp. 2d at 1223.

Additionally, “experts may rely on data and other information sup-
plied by third parties. . . even if the data were prepared for litigation
by an interested party. Unless the expert’s opinion is too speculative, it
should not be rejected as unreliable merely because the expert relied on
the reports of others.” Southwire Co., 528 F. Supp. 2d at 934 (internal
citation omitted). An expert may rely on deposition statements made
by other witnesses in developing the factual basis of his opinion. See
Figueroa v. Boston Scientific Corp., 2564 F. Supp. 2d 361, 367 (S.D. N.Y.



IN THE COURT OF APPEALS 375

POPE v. BRIDGE BROOM, INC.
[240 N.C. App. 365 (2015)]

2003) (holding expert’s opinion sufficiently reliable in part where expert
“reviewed witness depositions, medical records, and scientific literature
in forming his expert opinion in this case”).

Here, Mr. Cheek relied on Mr. Fries’ deposition in which Mr. Fries
testified that he was in the left lane when he saw the arrow board on
Mr. Marshall’s truck, which was not completely on the left shoulder. Mr.
Cheek also relied on the heights of the sign on Mr. Marshall’s truck and
of Mr. Fries’ motorcycle, which are undisputed. There is no dispute that
these facts were sufficient for Mr. Cheek to calculate a sight distance
measurement of 800 feet. Any dispute concerning whether Mr. Cheek
used the correct data points goes to the quality and therefore the cred-
ibility of the measurement and not its admissibility. See Intellectual
Ventures I LLC v. Canon Inc., 36 F. Supp. 3d 449, 466 n.11 (D. Del. 2014)
(“Using his own selected references, Dr. Fossum disputes the references
selected and calculations performed by Dr. Afromowitz, concluding that
Dr. Afromowitz’s analysis is . . . not based on sufficient facts or data. The
court will not weigh the credibility of the parties’ experts[.]”); Crabbe,
556 F. Supp. 2d at 1223 (“The witness’ testimony that he or she obtained
ameasurement of that distance is sufficient to satisfy the ‘facts and data’
element of Rule 702 for that component of the methodology.”). See also
Glass v. Anne Arundel Cnty., 38 F. Supp. 3d 705, 715-16 (D. Md. 2014)
(“Because all these facts are supported by the record, the data on which
[the expert] relied in writing portions of [his] report based on these
three facts are relevant to the case. [The plaintiff’s] objections to [the
expert’s] conclusions from his calculations - and to [the expert’s] fail-
ure to take other data into account - go to the weight of the report, not
its admissibility[.]”).

Further, the 800 feet of driving space “to see and react” to any per-
ceived danger posed by Mr. Marshall’s truck does, in fact, take into
account the point at which Mr. Fries could decipher that danger, as it
takes into account the point when Mr. Fries reacted to Mr. Marshall’s
truck. Mr. Cheek testified in his deposition that his calculations consid-
ered “the time it takes to recognize that a vehicle is completely stopped”
which is “about a second.” Mr. Cheek also relied upon the fact that
Mr. Fries testified he moved over to the center lane when he saw Mr.
Marshall’s arrow board, which was partially in the left lane.

Plaintiff next argues that Mr. Cheek’s 800 foot measurement was
the product of unreliable principles and methodology, contrary to Rule
702(a)(2), because Mr. Cheek used Google Earth to measure the sight
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distance. Plaintiff points to an image generated by Google Earth’s line of
sight estimator? showing that, from the center lane on the Pecan Avenue
bridge to the stipulated point where the accident occurred, the line of
sight is obstructed by trees. Plaintiff did not introduce this image at trial.

“ ¢

The requirement that expert testimony must be based on “ ‘scientific
knowledge,” ” McGrady, N.C. App. at , 7563 S.E.2d at 367 (quoting
Daubert, 509 U.S. at 590, 125 L. Ed. 2d at 481, 113 S. Ct. at 2795), means
that the principles and methods used to form that testimony must be
grounded in the scientific method, Daubert, 509 U.S. at 590, 125 L. Ed.
2d at 481, 113 S. Ct. at 2795. In other words, the principles and methods
must be capable of generating “ ‘testable hypotheses that are then sub-
jected to the real world crucible of experimentation, falsification/valida-
tion, and replication.” ” Perry v. Novartis Pharms. Corp., 564 F. Supp. 2d
452, 459 (E.D. Pa. 2008) (quoting Caraker v. Sandoz Pharm. Corp., 188
F. Supp. 2d 1026, 1030 (S.D. Ill. 2001)).

We note that plaintiff conceded at trial that the measurement of 800
feet from the left shoulder was accurate, using Google Earth, and on
appeal contends that “the approximation does not take into account
Google Earth’s additional evidence that the line of sight from the center
lane . . . is obstructed.” It appears that the specific contention that Mr.
Cheek used unreliable principles and methods to determine the 800 foot
sight distance measurement is based on the fact that, had Mr. Cheek
measured the sight distance from the center lane on the Pecan Avenue
bridge, his conclusion would have been different.

Plaintiff, however, does not suggest that the technique Mr. Cheek
used to arrive at the 800 foot measurement is itself the product of unsci-
entific methodology, and given that Mr. Cheek used Google Earth to
calculate the distance he could see from the left shoulder, plaintiff right-
fully concedes that this measurement is reliable. See Citizens for Peace
in Space v. City of Colo. Springs, 477 F.3d 1212, 1218 n.2 (10th Cir. 2007)
(taking judicial notice of online distance calculation relying on Google
Maps data). Rather, the only reason plaintiff gives that Mr. Cheek’s 800-
foot sight distance measurement is unreliable is essentially that quali-
tatively unreliable data points were used, an attempt to take plaintiff’s
prior contention concerning insufficient facts and data and recast it in
terms of principles and methods. Because we have concluded that the

2. Plaintiff apparently showed this image to the trial court during the hearing on the
admissibility of Mr. Cheek’s testimony.
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trial court did not err in admitting Mr. Cheek’s testimony on the basis of
insufficient facts or data, we likewise overrule this contention.3

Plaintiff additionally contends that Mr. Cheek’s opinion is based on
unreliable principles or methods because, according to plaintiff, at his
deposition “[Mr.] Cheek admitted that reaction time was NOT factored
into his analysis.” Although Mr. C